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The Hon. Mr Justice Griffiths and His Honour Judge Jarman KC

1.

The Renting Homes (Wales) Act 2013 W K H ¢am®\Jrito forcen 1 December 2022.

It is an Act ofthe National Assembly diVales (now theéSenedyl under its devolved
powers.t has beetiairly describedo us in argumerds the most significant change to
housing law in England and Wales simeat controls were introducedver a hunded
years agpbythelncrease of Rent and Mortgage Interest (War Restrictions) Act 1915

This is the judgment of theourt to which bothof us have contributed. Ihas been
written in English but itwill be translatedand also made available inWelsh in
accordance with previous practice suitable casesn Wales e.g. R (Jones v
Denbighshire County Counci2016] EWHC 2074 (Admin) andR (The Welsh
Language Commissioner) v National Savings and Investments and The Welsh Ministers
[2014] EWHC 488 (Admin).

Background

3.

All the claimants (and theecond andhird interveners) are Registered Social Landlords
within the meaning of the Housing Act 1996, based in Wales. Togethetaimants

are collectively responsible for over 25,000 homes in Wales (around 15% of the homes
provided by nofor-profit housing associations in Wales).

All the defendants are occupiers whose tenancies have been converted into housing
contracts under the Acthey haveagreed to be defendargs that the issues the
claimants wish to raise can be brought to colithough they are parties to this test
case by arrangement, thbave been represented by leading and junior Counsel who
have argued in theinterests(and in the interests ofoatractholdess in generglas
stronglyand independentlgs in anyother adversarial litigatiormhe Welsh Ministers

hawe also intervened and made submissiashave twoother housing associatian

We are grateful to all the parties, and all their lawyers, for the work which has been
done to bring these cases to court at speed, in order to resolve questions which are
considered urgent because of their potential impact on the auditing of the housing
DVVRFLDWLR&Y findolnEyReauQ Blainms for possession based on alleged
arrears of rent

Theimmediatereason for bringing these cases to court is thatl#imants recognise
that they were under an obligation to galtectrical condition reports to tliefendants
following the coming into force of the Act. Unfortunately, although they commissioned
and obtained these reports, they fajdysicallyto provide them toantractholders,
including thedefendants, by the due dates. By the time this overgighispotted, they
were several months overdido contractholder, and certainly no dehdant, withheld
rent on this account. But the claimants recognise that it is arguabléhdyatvere
entitled to do sdBy these proceedings, tblaimantsseek a definitive determination of
whether that is the case and, if sehat the full implications of thaare for them
together with other, related, mattége have been told that tkaimants estimate that
over £50 million may be at stakevhen all their ontractholdes (not just the
defendants) are taken into account

Since no defendant in fact withheld rent, there is a separate issue as to whether they are
or may be entitled to counterclaim for repayment of rEot. practical reasons, the
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partieshave decidedhot to ask for that to determined at this stage, and we are not,
therefore, at present concerned with the counterclaims.

The Law Commission proposals

7.

9.

10.

The Renting Homes (WalesAct 2016 derivesfrom recommendations of the Law
Commission, which begaa consultation on legislation relating to renting homes in
2002.

In 2003,the Law Commissioproduced itdirst report tothe UK ParliamentRenting
Homes(Law Com No0284). It proposed fundamental changes together with a new
approach, and a bill to implement these chanfpert HSRUW LGHQWLILHG DV
REMHFWLYH" WKH FUHDWLRQ RI D VFKHPH ZKLFK ZRXO
regulating the relationship between landlords and the occupiers of residential
DFFRPPRG D WtgRdzd_ord H@&vart LCivho saidjn Parry v Harding[1925]

1 KB 111, 114:

3t is deplorable that in dealing with such a matter as this, a
Court, and still more a private individual, and most of all a
private individual who lives in a small tenement, should have to
make some sort of path through the labyrinth and jungle of these
sections and schedules. One would have thought that this was a
matter above all others which the Legislature would take pains
to make abundantly cledr.

At [2.5] thereportsaid:

37TKH SURSRVHG %LOO ZLOO QRW RQO\ LQFOXGH GH
existing rules, but also fundamental change to the legislative

approach to the regulation of this sector of the housing market.

In particular the historic linkage between principles of priyper

law and housing legislation will, so far as is practicable, be

abandoned; instead, a new approach based on contract which

incorporates consumer law principles of fairness and
WUDQVSDUHQF\ LV SURSRVHG ~

The report emphasisedWKH /DZ &RPPLVVLRQ {Mhat tHé- BoRttH Q GD W L
between owner and occupier should be the primary source of their respective rights and
obligations, see for example [3.2] and [4.3]. At [4.3], it said

37ZR HVVHQWLDO SULQFLSOHV XQGHUSLQ WKLV DS

(1) agreements between landlords and occupiers should be more
transparent; so far as possible the rights and obligations of both
parties to the agreement should be set out there, and should not
have to be discovered by reference to supplementary rules in
Acts of Parliament, law reports or legal textbooks;

(2) agreements should be fair; there should be a fair balance of
rights and obligations on both sides of the agreement, for both
ODQGORUGY DQG RFFXSLHUV ~
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11. Theseprinciples were maintained in the final report produced in 2B@6ting Homes:
The Final Repor{Law Com. No297) 3WKH )L Q DOVcium& R bf\térinal
Report contained the draft bill. ThEinal Reportanticipated the passing of the
Government of Wales Act 2006, which conferred further legislative competence upon
what was then the National Assembly for Wales,ianthde specific recommendations
for implementation in Wales.

12. In 2007, the then Welsh Minister for Housing accepted the recommendations in
principle.

13. The UK Government in 2009 rejected thaw Commission proposabnd there has
been no UKwide legislation in response to the

14. In 2012 the Welsh Government committed to introduce a housing bill that was closely
modelled on the/ DZ & R P P L Vpvopésglsand askedto review and update its
recommendations. It did so in 2013 Renting Homes in Walgbkaw Commission
paper 337). #summary of recommendations included:

3 7KH FRPSOH[LW\ RI WKH OHJDO IUDPHZRUN LV
factor to the poor reputation of the rented sector, as many

landlord and tenant disputes result from ignorance of the law. It

also means that compliance costs are high and the outcomes of

litigation unpredictable, which particularly affects the providers

of social housing.

2.3 At the heart of the Renting Homes recommendations is the
replacement of dense statutory provisions, obscure common law
rules and multiple tenancy types with statutorily regulated
contracts to be used by all rental providers. Model contracts,
underpinnd by statute, will set out the basis upon which
accommodation is rented, provide clear and accurate statements
of the rights and responsibilities of the parties, and explain the
circumstances in which rights to occupy may be brought to an
end. The contrast will be easily available and easily
XQGHUVWRRG °

The legislation

15. The Actis closely modelled onthaw & RPPLVVLRQYfV SURSRVDOV DQG L
the many legislative provisions which previously governed the renting of homes.

16.  Most people who rent their homiesWaleswill enter into a contract with their landlord
known as an occupation contrase¢tion1(1)(a) of the Ac). The contract gives
persorthe right to occupy a dwelling as a home for rent or consideratiectiqa7(1),
(2)-(3)) and each such persondsscribed as @ntractholder rather than a tenant
(section7(5)). Contracts may be either secure or standacti¢s 1(1)(b)) and there
may be either community or private landlordsctgon2). Community landlordswill
usually enter into a periodic secure contract and that is the type of covitraathich
we are concerned.
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17.

18.

19.

The Act also provides for the terms of the contract. The key matters to be included in
secure contracts include the dwelling, the occupation date, the amount of rent or other
consideration and the rental periodscfgon26). There are also fundamental provisions

to be incorporated into contracts as fundamental terewidga 19). Section 19(3)
provides:

3 $ UHIHUHQFH LQ WKLV $FW WR D VHFWLRQ RU R
is a fundamental provision has effect, in relation to a contract in

which the fundamental provision is incorporated (with or

without modifications), as a reference to the fundamental term

ol WKH FRQWUDFW ZKLFK LQFRUSRUDWHYV WKH IXQG

The landlord and antractholder may agree that there is no such incorporation or
modified incorporation as long as that the position of ihetrectholderis thereby
improved (gction20). Then there are set out supplementary provisions which may be
incorporated as supplementary terms, or may be omitted or modified by agreement but
not so as to be incompatible with a fundamental teeution24-25). The parties may

also agreadditional terms, but there are restrictions on what may be agessibiis

28).

7KH ODQGORUG Poxtvadthslddrwithin W Kays Bf occupation a written
statement setting out key matters in relation to the contract and its fundamental
supplementary and any additional terms with prescribed explanatory information
(section31). Any applicable fundamental or supplementary provision not incorporated
as a term mudte identified (®ction32). In default the @ntractholdermay apply to

the court for a declaration as to the terms of the contrectiga34(1)) and the landlord

is liable to pay the @ntractholdercompensation undeestion87. That section, which

also sets out other failures which may give rise to compens&idimportant in the
context of these proceedings and so will be set out in full:

3 &RPSHQVDWLRQ IRU IDLOXUHY UHODWLQJ WR
written statementsetc.

(1) The following sections set out the circumstances in which a
landlord may be liable to pay compensation under this sektion

(a) section 35 (failure to provide a written statement under
section 31);

(b) section 36 (providing an incomplete written statement);
(c) section 37 (providing an incorrect written statement);

(d) section 40 (failure to provide information under section
39);

(e) section 110 (failure to provide written statement of
variation of secure contract);

() section 129 (failure to provide written statement of
variation of periodic standard contract);
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20.

21.

22.

(g) section 137 (failure to provide written statement of
variation of fixed term standard contract).

(2) Where the landlord under an occupation contract is liable to
pay compensation to the@mtractholderunder this section, the
amount of compensation payable in respect of a particular day is
equivalent to the amount of rent payable under the contract in
respect of that day.

(3) If the contract provides for rent to be paid in respect of
periods other than a day, the amount of rent payable in respect
of a single day is the appropriate proportion of the rent payable
in respect of the period in which that day falls.

(4) If compensation is payable because of section 35, 110, 129
or 137 (failure to provide statement), thentractholder may
apply to the court for an order increasing the amount of the
compensation on the ground that the landlord's failure to provide
a written statement was intentional.

(5) If compensation is payable because of section 36 or 37
(incomplete or incorrect statement), thentactholder may
apply to the court for an order increasing the amount of the
compensation.

(6) On an application under subsection (4) or (5) the court may
increase the amount of the compensation payable in respect of a
particular day by such percentage, not exceeding 100 per cent,
as it thinks fit

Section 88 sets out as a fundamental provjsimorporated as a term of all occupation
contracts that, if the landlord is liable to pay compensation undectiosn 87, the
contractholder may set off that liability against rent. Thertractholder may also

apply to the court for a declaration that a written statement is incofiteetourt, if
satisfied that the written statement is incorrect because of the intentional default of the
landlord may order the landlord to pay compensation uneetian87 (section37).

The vast majority of@nancies which existedhenthe Act came into force on the
appointed day (1 December 2022) are converted into occupation contracts, and assured
secureand other tenancies are abolishieection 239). Fundamental provisions are
incorporated into converted contracts and existing terms continue to have effect unless
incompatible with such a provision or the subject of repealed legislation.
Supplementary provisions are incorporated as terms to the ek@nthigy are
compatible with existing termsegstion240).

At the heart of these proceednP UH WKH ODQGORUGYYV REOLJDWLRQ
the dwelling. &ction91 deals with fitness for human habitation as follows:
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91 Landlord's obligation: fitness for human habitation

(1) The landlord under a secure contract, a periodic standard
contract or a fixed term standard contract made for a term of less
than seven years must ensure that the dwelling is fit for human
habitation?

(a) on the occupation date of the contract, and
(b) for the duration of the contract.

(2) The reference in subsection (1) to the dwelling includes, if
the dwelling forms part only of a building, the structure and
exterior of the building and the common parts.

(3) This section is a fundamental provision which is incorporated
as a term of all secure contracts, all periodic standard contracts,
and all fixed term standard contracts made for a term of less than
VHYHQ \HDUV ~

23. 7KH ODQGORUGTV GXW\ RI UHSDLU LV éctei98DUDWH REQ
92 Landlord's obligation to keep dwelling in repair

(1) The landlord under a secure contract, a periodic standard
contract or a fixed term standard contract made for a term of less
than seven years must

(a) keep in repair the structure and exterior of the dwelling
(including drains, gutters and external pipes), and

(b) keep in repair and proper working order the service
installations in the dwelling.

(2) If the dwelling forms part only of a building, the landlord
must?

(a) keep in repair the structure and exterior of any other part
of the building (including drains, gutters and external pipes)
in which the landlord has an estate or interest, and

(b) keep in repair and proper working order a service
installation which directly or indirectly serves the dwelling,
and which eithet

(i) forms part of any part of the building in which the
landlord has an estate or interest, or

(i) is owned by the landlord or is under the landlord's
control.
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(3) The standard of repair required by subsections (1) and (2) is
that which is reasonable having regard to the age and character
of the dwelling, and the period during which the dwelling is
likely to be available for occupation as a home.

, Q WK Lsérvgd ddrdllaton PHDQV DQ LQVWDOODWLRQ IF
the supply of water, gas or electricity, for sanitation, for space
heating or for heating water.

(5) This section is a fundamental provision which is incorporated
as a term of all secure contracts, all periodic standard contracts,
and all fixed term standard contracts made for a term of less than
VHYHQ \HDUV ~

24.  The Act does not itself set out how fitness for human habitation may be determined but
instead puts the onus on the Welsh Minsste prescribe matters to which regard must
be had when making that determinatioact®n94 provides:

04 Determination of fitness for human habitation

(1) The Welsh Ministers must prescribe matters and
circumstances to which regard must be had when determining,
for the purposes of section 91(Whether a dwelling is fit for
human habitation.

(2) In exercising the power in subsection (1), the Welsh
Ministers may prescribe matters and circumstaAces

(&) by reference to any regulations made by the Welsh
Ministers under section 2 of thdousing Act 2004 (c. 34)
P HD QL Qaledoly 1 hazard D (x&e§ory 2 hazard

(b) which may arise because of a failure to comply with an
obligation under section 92.

(3) The Welsh Ministers may by regulatichs

(&) impose requirements on landlords for the purpose of
preventing any matters or circumstances which may cause a
dwelling to be unfit for human habitation from arising;

(b) prescribe that if requirements imposed under paragraph (a)
are not complied with in respect of a dwelling, the dwelling is
to be treated as if it were unfit for human habitation.

25.  The sectionsvhich follow set limits on these obligations. If the dwelling is unfit for
human habitation wholly or mainly becausetr@act or omission of theomtractholder
or a permitted occupier, theedion91 does not impose any liability on the landlord
(section96(1)). Sectiond7 provides:
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26.

27.

28.

29.

30.

31.

32.

D7 Limits on sections 91 and 92: notice

(1) The landlord's obligations under sections 91(1)(b) and 92(1)
and (2) do not arise until the landlord (orthre case of joint
landlords, any one of them) becomes aware that works or repairs
are necessary.

(2) The landlord complies with the obligations under those
provisions if the landlord carries out the necessary works or
repairs within a reasonable time after the day on which the

ODQGORUG EHFRPHVY DZDUH WKDW WKH\ DUH QHFH\

The Renting Homes (Supplementary Provisions) (Wales) Regulations 2022K H

6 XSSOHPHQW D U\ whidh cameimblLiétc@ ¥n 1 December 20&et out the
supplementary provisions which are incorporated into all occupation contracts relevant
to these proceedings. Regulationdfthe Supplementary Regulatiopovides:

Periods when the dwelling is unfit for human habitation

11. The ontractholderis not required to pay rent in respect of
any day or part day during which the dwelling is unfit for human
KDELWDWLRQ °

The Welsh Ministers also made regulations under section 94(1), which prescribe
matters and circumstances to which regard must be had when determining whether a
dwelling is fit for human habitation.

The Renting Homes (Fitness for Human Habitation) (Wales) Regulations Z2082K H
JLWQHVYV 5H gate Inw foRe€xNultaneously with the Achn 1 December
2022.

Regulation 2(1) provides that words and expressions inseéeé Fitness Regulations
have the same meaning as they have in thé @&abject to modifications elsewhere
in relation to dates relevant to converted contracts, which we consider separately)

Regulation 3 provides that in determining whethedveelling is unfit for human
habitation for the purposes of section 91(1) of the 2016 Act, regard must be had to the
presence or occurrence, or the likely presence or occurrence, of the matters listed in the
schedule. This lists 29 hazards, which incluaeftilowing:

¥Electrical hazards
23. Exposure to electricity.

Fire

([SRVXUH WR XQFRQWUROOHG ILUH DQG DVVRFLI

Regulation 5 deals with smoke alarms and carbon monoxide alarms.

Regulation 6of the Fitness Regulatiomeals with electrical safety and provides:
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Electrical safety

(1) The landlord must ensure that there is a valid electrical
condition report in respect of the dwelling during each period of
occupation.

(2) An electrical condition report

(a) is a condition report setting aihie results of an electrical
safety inspection carried out by a qualified person;

(b) is valid-

() until the end of the period of 5 years beginning with
the day on which the electrical safety inspection is

FDUULHG RXW 3WKH LQVSHFWLRQ GDWH"’

(i) if the electrical condition report states that the next

electrical safety inspection should be carried out less
than 5 years after the inspection date, until the end of
the day by which, in accordance with the report, the next
electrical safety inspéon should be carried odit.

33. There then follow the provisions in relation étectrical safetyrelatedinformation
which must be provided by the landlord to tlmmictactholder(we have emboldened
regulation 6(6¥or emphasis)

§3) The landlord must ensure that tlemtractholderis, before
the end of the period of 14 days starting with the occupation date,
given-

(a) a copy of the most recent electrical condition report, and

(b) where investigatory or remedial work has been carried out
on or in relation to an electrical service installation in the
dwelling after the electrical safety inspection to which that
report relates (and before the occupation date), written
confirmationof work.

(4) Where an electrical safety inspection is carried out after the
occupation date, the landlord must ensure that trract
holderis given a copy of the electrical condition report relating
to the inspection before the end of the period of 14 days starting
with the day on which the inspection was complef&ee
however the substituted wording applied to converted contracts,
such as those in the present case, set out g8paiipbelow

(5) Where investigatory or remedial workaarried out on or in
relation to an electrical service installation in the dwelling after
the occupation date, the landlord must ensure thatahieact
holderis given written confirmation of work before the end of

RU
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the period of 14 days starting with the day on which the landlord
received the confirmation.

(6) A dwelling is to be treated as unfit for human habitation
at a time when the landlord is not in compliance with a
requirement imposed by this regulation.

(7) For the purposes of paragraph (6), a landlord

(a) who has not complied with paragraph (1) is to be treated
as in compliance with that paragraph at any time when

() the landlord has obtained an electrical condition
report, and

(ii) that report is valid.

(b) who has not complied with paragraphs (3)(a) or (4) is to
be treated as in compliance with the provision in question
from the time the @ntractholderis given a copy of the most
recent valid electrical condition report;

(c) who has not complied with paragraph (3)(b) or (5) is to be
treated as in compliance with the provision in question from
the time the entractholderis given written confirmation of
work.

34. Regulation 6(8pf the Fitness Regulatiorsets out the definitions of phrases used in
the regulatiorfwhichare given in both English and in WeJstmdinclude the following:

SHOHFWULFDO VDIHW\ LQVSHFWLRQ ™ 3:DUFKZLOLDG
means the inspection and testing of every electrical service

installation in a dwelling in accordance with the electrical safety

standards;

SHOHFWULFDO VDIHW\ VWDQGDUGV"™ 3VDIRQDX GL
means the standards for electrical service installations set out in

the eighteenth edition of the Wiring Regulations, published by

the Institution of Engineering and Technology and the British

Standards Institution as [BS 7671:2018+A2:20226];

SHOHFWULFDO VHUYLFH LQVWDOODWLRQ’ 3JRVI
WU\GDQRO™ PHDQV DQ LQVWDOODWLRQ IRU WKH VX
references to an electrical service installation in a dwelling

include, where the dwelling forms part only of a building, an

electrcal service installation which directly or indirectly serves

the dwelling, and which either

(a) forms part of any part of the building in which the landlord
has an estate or interest, or

(b) is owned by the landlord or is under the landlord's control,



MR JUSTICE GRIFFITHS and JUDGE JARMAN KC Coastal Housin@roup Ltdand Otherw. Mitchell and Others
Approved Judgment

STXDOLILHG SHUVRQ®™ 3SHUVRQ F\PZ\VHGLJ" PHDQV
is competent to undertake the inspection and testing of an

electrical service installation, and any further investigative or

remedial work, in accordance with the electrical safety

standards;

SZULWWHQ FRQILUPDWLRQ RI ZRUN" =2FDGDUQKDG
*ZDLWK”~ PHDQV LQ UHODWLRQ WR LQYHVWLJDWRU
copy of written confirmation, from a qualified person, that the

ZRUN LQ TXHVWLRQ KDV EHHQ FDUULHG RXW °

35. Regulation 7 applies these provisions to converted contracts as follows:

)] By regulation 72), in regulation6(1), 3SSHULRG R RFF Xisep®iadR Q" PHD
starting withthe day which is 12 months after the conversion.date

i) By regulation7(4), * RFFXSDWLRQ GDWH™ LQ UHJXODWLRQ
12 months after the conversion diiee conversiondateis the dateon which
the tenancy or licence became an occupation contract under section 240 of the
Act].

i) By regulation 7(5), in the case of a converted contrpatagraph (4) of
regulation 6 is to be read as if substituted with:

3 :KHUH DQ HOHFWULFDO VDIHW\ LQVSHFWLRQ 1
the ontractholderhas been given a report in accordance with

subparagraph (a) of paragraph (3) (as modified by regulation

7(4)), the landlord must ensure that thentcactholder is

given a copy of the electrical condition report relating to the

inspection before the end of the period of 14 days starting with

WKH GD\ RQ ZKLFK WKH LQVSHFWLRQ ZDV FRPSOH

The Welsh language

36. In accordance with the usual practice in Wales, both the Act and the statutory
instruments made under the Awve beerpromulgated in both English and Welsh
from the outsetBy section §2) of the Legislation (Wales) Act 2012 7KH :HOVK
ODQJXDJH WH[W DQG WKH (QJOLVK ODQJXDJH WH[W KL
section 156 of the Government of Wales Act 2006 is to the same efiid that
theyares WR EH WUHDWHG IRU DOO SXUSRVHV DV EHLQJ RI

37. InR (Driver) v Rhondda Cynon Taf County Borough CoJg620] EWCA Civ 1759;
[2021] ELR 193, the Court of Appeébir Geoffrey Vos (Chancellor), Davies LJ and
Lewis LJ), gave guidance on the approach of the courts of England and Wales to
construing legislation passed in both the English and Welsh langUdmgegidgment
of the courtsaid (at paras 112 LQFOXGLQJ LQ VTXDUH EUDFNHWYV
own footnotek

3 'H KDYH KDG UHJDUG WR WKH /DZ &RPPLVVLRQ
on theForm and accessibility of the law applicable in Wales
2016. It concluded, and we agree, that the best approach to the
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38.

39.

interpretation of bilingual legislation, where different language
texts bear different meanings, and where it is not possible to
reach an interpretation consistent with the literal meaning of both
language versions, is to discern the legislative intenkbign
reference to the purposes or objects of the legislation as they
appear from the texts, rather than by searching for a shared
meaning. [Footnote 1See paragraph 12.40 of the Law
Commission repoit.The court should, we think, apply normal
principles of statutory interpretation to its analysis of the
meaning of both texts equally. There should be no special rule
about the admissibility of pregislative material and legislative
history, but the court should always be astute to the possibility
that such raterials may favour one language version.

12. The aim of interpreting legislation is to determine the
intention of the legislature. Where legislation is enacted in two
languages of equal standing, and the parties submit that there is,
or may be, a conflict, difference or distinction between W t
language versions, detailed analysis of each version may be
necessary. Where it is not suggested that the different language
versions differ in meaning, the court can be sure that either
version reflects the intention of the legislature. Counsel for the
Welsh Language Commissioner accepted that this was the
position. The approach is also consistent with the principle of
ensuring equal standing for both languages, and accords with the
position adopted by the Law Commission. [FootnoteSge
paragraphs 12:%2.8 and 12.1-42.20. Paragraph 12.20
expresses the view that "it is only in circumstances where there
is a concern that there is a difference in meaning between the
English and Welsh texts that detailed analysis of the two texts
will need to take place"See the observations of the Law
Commission on article 33 of the Vienna Convention on the Law
of Treaties in paragraphs 12.5 to 12.8 of the Law Commission's
Report]

All counsel before uargued the cagarimarily by reference tohe English textsThis

was because they all agreed that there is (in the words of the Court of idpeeaér)

QR FRQIOLFW GLIIHUHQFH RU GLVWLQFWlRWereEHWZHH
also referred ta written opinion from Welsh speaking counsel (Helen Roddick)at

effect.

However, we were urged to form oown opinion on this point, in case it should be
said in a later case thdathad been wrongly or unnecessarily concedd@. have,
therefore, done s@We havecarefullyexamined the texts both in English and in Welsh.
In doing so, we have been assisteddwain Rhys James of Counseho helpfully
made submissions to asthe hearingboutthe Welsh versions of the provisions upon
which all the arguments have focuss#ée are quite satisfiedas Mr James himself
suggestedhat there is no conflict, difference or distinction between the two language
versionsfor the purposes of the issues beforeand the arguments which have been
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made to uslt is, therefore, immaterial whether we cite them, in this judgr(isstied
in both English and Welghin English orin Welsh.

The issues

40.

The parties have arguéde issues before the court

Issue 1

41].

42.

43.

Issue 1 relates to the contractual position between the claimants (as landlords) and the
defendants (asootractholdes). It is divided intowo parts Issues 1A and 1B

Issue 1Ais a dispute about the supplementary terfirthe defendant/ §iccupation
contractsvhich provideghatthe contractholderis $ot required to pay rent in respect

of any day or part day during which the dwelling is unfit for human habitatime

claimants and thelefendants disagree about whether this applies in circumstances
where, as in this case, tlslaimants have failed to give trdefendants (at material

times)a copy of the most recent electrical condition report, as requireegoyation

6(3) of the Fitness Regulatiorfpard33 abovg The claimants seek declaration that

regulation 11 of the Supplementary Regulations (as incorporated as a supplementary
WHUP LOQWR WKH RFFXSDWLRQ FRQWUDFWY 3GRHV QRW
by the defendants in respect of a period when the most recent electrical repods had n
EHHQ JLYHQ WR WKHP"~ 7KH\ UHO\ RQ WKH IDFW WKD\
obtained, andvere satisfactory, antheir only default was the failure physically to

provide them to theantractholdess by the due dates.

IssuelBLY WKH FODLPDQWVY DOWHUQDWLY Htifewits W KD W

3« not requiredto pay rent in respect of any day or part day
during which the dwelling is unfit for human habitation

do notprecludepayment of rent by theoatractholderin respect of a period when the
most recent electrical condition report has not been given to thexther words, even

if payment was nofrequired, the ontractholdercould choose to pay rent (and all the
defendants in this case did pay refif)e defendants, on the other hand, argue under
,ZVVXH % WKDW W K H tZgayrénvin€sped! obaHyTdsy dd pad day during
which the dwelling is unfit for human habitationP H D Q WwabBnrat lawmfuly \due.

Issue 2

44.

Issue 2 iSZKHWKHU WKH ZRUGYV #ddulgtion B(K Hof el PitHéssL Q
Regulations have retrospective efféltte claimants argue that the effect of regulation
6(7) is that, once they had served the ECRs, albeitthatg,were (as it is put in their
skeleton argument at pafib)), absolved of any consequences flowing from the
previous breactRent in respect of the period of breach then became payable, although
that period preceded the rectification of the breach.

Issue 3

45.

Issue 3is about theextent to which electrical reports have to cover common parts as
ZHOO DV WKH GH I HQisAT egtd/NMsIMiReEZed ohl.D W V
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Issue 4

46. Issue 4is a dispute abouhe meaning ol WK H 3RFF X S i\ RdgR&QioGaspfH
the Fitness Regulatioms the case ofonverted contracts

Issue 5

47. Issue 5 is whether the effect Isue 1 and 2, ithose issues are decidadainst the
claimants anagainstthe Second andrhird Interveners, igor may be, subject to the
RXWFRPH R W Kebun@&itlbHnQiG ierigl&V e legislatiomcompatible with
the rights of the claimants and of the Second and Third Intervendes Article 1
Protocol 1 of the European Convention on Human Rjg#t®nacted iSchedule 1 of
the Human Rights Act B8.

ISSUE 1A

48. Issue 1A is the dispute abomubether thedefendants are required to pay rent when the

claimants have failed to provide them with thandatory electrical reports.

Issue 1A Facts

49.

50.

51.

The following facts are agreed. They are relevant to Issue 1A (and also to some of the
other issues).

Beforethe Renting Homes (Wales) Act 20d&me into forcen 1 December 2022l
thedefendantsverealreadytenantf the claimantsThey had assured tenancigsler
the Housing Act 1988

)] Mrs Mitchell had an assured tenancy from Coastal Housing Group Ltd dated 12
July 2010. This was for a flat it Helens Road, Swansé#ers was the only
contract which involved common parts as well as her own flat.

i) Ms Jone$ad an assured tenarfogm Tai Calon Community Housing Ltd dated
5 December 2011. Thisas fora house ilNantyglo,Ebbw Vale.

i) Mr Wallbridgehad an assured tenancy fréfalleys to Coast Housing Ltd dated
17 February 2014. This was fathousen Garth,Maesteg

iv) Mr Wadley had an assured tenancy from Bron Afon Community Housing Ltd
datedl7 October 2011. Thiwas for a flat inCroesyceiliog, Cwmbran

Whenthe Renting Homes (Wales) Act 20ééme into forcen 1 December 2022l
the defendants became convertedtractholdess at the same addresses (sae{21]

abovg.

52.

53.

The claimants prepared for theronverted occupation contracts which were based
upontheirexistingassuredenancy agreements bwhichincorporated theundamental
and supplementary termsquired bythe Act andits associatedegulations.

Agreed Fact 12 is thateh of the new occupation contracts, becausedteegonverted
contractshad a deemeaccupation datef 1 December 202%i.e. 12 months after the
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original tenancies converted to contracts under th@: Aeeregulation7(4) of the

FitnessRegulationsset outat parES above

() OUV OLWFKHOOYfV RFFXSDWLRQ FRQWUDFW

54. OUV O0LW Bdcuparianicentraavas given to heon 11 May 2023It included the
following terms LQFOXGLQJ WHUPV ZKLFK ZHUH 3IXQGDPHQW
WHUPV ZKLFK ZHUH 3VXSSOHPHQWDO WHUPY" PDUNHG

Care of the dwelling

6.1 We must ensure that the dwelling is fit for human habitation:
a. on the occupation date of the contract, and
b. for the duration of the contract. (F)

7KH PHDQLQJ RI 3GZHOOLQJ" XQGHU WHUP DEF
the dwelling forms part only of a building, the structure and
exterior of the building and the common parts. (F)

6.3 Term 6.1 does not impose any liability on us:

a. in respect of a dwelling which we cannot make fit for
human habitation at reasonable expense, or

b. if the dwelling is unfit for human habitation wholly or
mainly because of an act or omission (including an act or
omission amounting to lack of care) of you or a permitted
occupier of the dwelling. (F)

6.4 Where the dwelling forms part only of a building, term 6.1
does not require us to rebuild or reinstate any other part of the
building in which we have an estate or interest, in the case of
destruction or damage by a relevant cause i.e. fire, storag flo
or other inevitable accident. (F)

6.5 You are not required to pay rent in respect of any day or part
GD\ GXULQJ ZKLFK WKH GZHOOLQJ LV XQILW IRU KXI

(i) OV -RQHVY RFFXSDWLRQ FRQWUDFW

55.  Ms Jones was given her occupation contract on 26 March 2023cluded the
following terms:

Care of the dwelling
6.1 We must ensure that the dwelling is fit for human habitation:
a. on the occupation date of the contract, and

b. for the duration of the contract. (F)
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56.

S7.

58.

59.

60.

61.

7KH PHDQLQJ RI 3GZHOOLQJ" XQGHU WHUP DEF
the dwelling forms part only of a building, the structure and
exterior of the building and the common parts. (F)

6.3 Term 6.1 does not impose any liability on us:

a. in respect of a dwelling which we cannot make fit for
human habitation at reasonable expense, or

b. if the dwelling is unfit for human habitation wholly or
mainly because of an act or omission (including an act or
omission amounting to lack of care) of you or a permitted
occupier of the dwelling. (F)

6.4 Where the dwelling forms part only of a building, term 6.1
does not require us to rebuild or reinstate any other part of the
building in which we have an estate or interest, in the case of
destruction or damage by a relevant cause i.e. fire, storag flo
or other inevitable accident. (F)

6.5 You are not required to pay rent in respect of any day or part
GD\ GXULQJ ZKLFK WKH GZHOOLQJ LV XQILW IRU KXI

(i) OU :DOOEULGJHYY RFFXSDWLRQ FRQWUDFW

,Q 0U :DOOEUbislantimisKal&ybsito Coast Housing Ltd) think they served
him with a copy ofhis secure occupation contract in March 2023 and with a copy of a
correction slip in May 2023r Wallbridgedoes not believe he received either of these
documents, and sape first saw thenon or around 19 April 2024 when he was served
with the Particulars of Claim

We are not asked to resolve this dispUie.are asked, if necessary, to decide the issues
on the two alternative bases; i.e. on the basis that he did receive the occupation contract
and on thalternativebasis that he did not.

On page 7the occupation contragirepared for Mr Wallbridgesaid that(F+) in
bracketsdenotederms which could be left out or changad (S) in brackets denoted
supplementary terms.

Terms marked F+ were fundamental temisch can be omitted or altered undée
Act by agreement between the parties provided thatractholderfV SRVLWLRQ L
improved as a result (see section 20 of the Act, angli@&aadove.

On page 8, the occupation contrpitpared for Mr Wallbridgeaid: 3 ) RRWQRWHYV GR C
IRUP SDUW RI WKH WHUPV RI WKLV FRQWUDFW EXW KD

The occupation contract prepared for Mr Wallbridge included the following terms.

(On page 12):

Periods when the dwelling is unfit for human habitation (S)

1. You are not required to pay rent in respect of any day or part
day during which the dwelling is unfit for human habitation [5].



MR JUSTICE GRIFFITHS and JUDGE JARMAN KC Coastal Housin@roup Ltdand Otherw. Mitchell and Others
Approved Judgment

[5] is afootnote which reads:
AVhen determining whether a dwelling is fit for human
habitation regard must be had to the matters and
circumstances set out in the regulations made under section
Rl WKH $FW ZKLFK FDQ EH IRXQG RQ WKH :HOVK
website.”

(On page 28):
IDQGORUGYTYV REOLJDWLRQ ILWQHVYV IRU KXPDQ KDI
12. (1) The landlord must ensure that the dwelling is fit for
human habitation [18}
(a) on the occupation date of this contract, and
(b) for the duration of this contract.
(3) The reference to the dwelling in paragraph (1) of this term
includes, if the dwelling forms part only of a building, the
structure and exterior of the building and the common parts.

> @ LV D IRRWQRWH ZKLFK UHDGV 3:KHQ GHWHUF
dwelling is fit for human habitation regard must be had to the

matters and circumstances set out in the regulations made

under section 94 of the Act, which can be found on the Welsh
*RYHUQPHEWHEWHR -

(iv) OU :DGOH\TV RFFXSDWLRQ FRQWUDFW

62. OU :DGOH\TV RFF X Sias\glvenQahinRiQ Jarnudry-2023t included the
following terms

#. Periods when the dwelling is unfit for human habitation

(S)

You are not required to pay rent in respect of any day or part day
GXULQJ ZKLFK WKH GZHOOLQJ LV XQILW IRU KXPDQ

3 IDQGORUGYV REOLJDWLRQ ILWQHVV IRU KXPD
(F+)

(1) The landlord must ensure that the dwelling is fit for human
habitation 2

(a) on the occupation date of this contract, and
(b) for the duration of this contract.

(2) The reference to the dwelling in paragraph (1) of this term
includes, if the dwelling forms part only of a building, the
structure and exterior of the building and the common parts.
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3 /IDQGORUGYYVY REOLJDWLRQ WR NHHS D GZHOOLQ
(1) The landlord must

(a) keep in repair the structure and exterior of the dwelling
(including drains, gutters and external pipes), and

(b) keep in repair and proper working order the service
installations in the dwelling

(2) If the dwelling forms part only of a building, the landlord
must 2

(a) keep in repair the structure and exterior of any other part
of the building (including drains, gutters and external pipes)
in which the landlord has an estate or interest, and

(b) keep in repair and proper working order a service
installation which directly or indirectly serves the dwelling,
and which either?

(i) forms part of any part of the building in which the
landlord has an estate or interest, or

LL LV RZQHG E\ WKH ODQGORUG RU LV XQGH!
control.

(3) The standard of repair required by paragraphs (1) and (2) of
this term is that which is reasonable having regard to the age and
character of the dwelling, and the period during which the
dwelling is likely to be available for occupation as a home.

,Q WKLV FRQWUDFW 3VHUYLFH LQVWDOODWLRQ
for the supply of water, gas or electricity, for sanitation, for space
heating or for heating water

Guidance Note t+Service installations

Service installations do not include any fixtures, fittings or
appliances for making use of water, gas or electricity. It is your
responsibility to ensure that there is credit on any applicable
meters and that any bills in relation to the supply of sesvice
the Dwelling are paid. Your Landlord will not be responsible
where services are interrupted due to-pagment of charges by
\RX ~

(iv) Norequirement to pay renthen unfit for human habitatidn every case

63. Thetermsset out abovePLUURU WKH :HOVK *RYHUQFEyRWIV PRG
include (as set out above) the following supplementary term relevant to Issue 1A:
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64.

65.

66.

3<RX DUH QRW UHTXLUHG WR SD\ UHQW LQ UHVSHF
GD\ GXULQJ ZKLFK WKH GZHOOLQJ LV XQILW IRU KX

Inclusion of this term was required bggulationl1 of the Supplementary Regulations
(set out in palf@6 abov¢.

In the case of Mr Wallbridgalthough there is a dispute about whether he was given

the occupation contract prepared for him which included this teisrgommon ground

WKDW WKH ODQGORUGYV REOLIJDWLRQ WR *HQVXUH WK
section 91 of the Act (paf@2 abové was incorporated into his contract as a
fundamental term by the operation of section 240(3) and (4) of the Act. It is also
common ground that section 240(3) and (6) of the Act incorporated into Mr
:DOOEULGJHYTYVY FRQWUDFW Wdgdlatior X B3l b epdleEnwra\ W HU P
Regulationghat the ontractholder LV SQRW UHTXLUHG WR SD\ UHQW L
RU SDUW GD\ GXULQJ ZKLFK WKH GZHOOIZQabdvT/ XQILW I

There is therefore no dispute, by one means or another, that dédférelants had the
benefit of these term$he question is what they meam the facts of the present cases.

(v) Dates of theelectrical safety inspections3 (6s,” and the electricalcondition
reports 3 (CRs” in this case

Regulation 6 and (in the case of converted contracts) regulatiohtfie Fitness
Regulationgequire landlords tensure that there is a valid electrical condition report

3 (&5 “setting out the results of an electrical safety inspection carried out by a
gualified persorand, further, require landlords to ensure thaseheportsre given to
their mntractholdess by certain datesThese provisions are set out gara$32]to[35]

above

67.
68.

69.

70.

71.

For the purposes of Issue 1A, the agreed facts about these reports are as follows.

$00 WKH FODLPDQW ODQGORUGV FDUUHGatReW HOHF
defendant§dwellings on various datdxeforel5 December 2023.

The ESIs were carried out by a qualified person, i.e., competent to undertake the
inspection and testing of an electrical service installation and any further investigative
or remedial work in accordance with electrical safety stand@hdsdefendants do not
dispute this although it is not within their knowledge.

ECRshave existed since the date of each inspection (or skaftégward$ and at all
material times have been in the possession of the releleamiant as landlordThey
are in our papers.

The claimants assert that, leaving aside the impact of their failure to provide ECRs to
WKH GHIHQGDQWYV WKH GHIH @t @&DhQrivdrvHabGaZidh ©edeén V- Z H U
15 December 2023 and 4 April 2024 (which is the material time for this Cese).
defendants do not positively agree that point but do agree that, for the purposes of this
FDVH ZH VKRXOG DVVXPH LW LQ WKH FODLPDQWVY IDY!
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72.

73.

Notwithstanding the failure to provide ECRs to the defendants by the due dates, no
defendant has failed to pay rent for the pebetiwveen 15 December 20284 April
20240r, indeed, for any period relevant to this case

The details of the &8s and ECRs are not, perhaps, important for present purposes.
However, they have been agreed and so, for what they are worth, we record them as
follows.

)] InrelationtoOUV OLWFKH O @gf\an@dde@addl Balising Group Ltd
obtainedan ECRfor her flatwhich wassigned off by the qualifying supervisor
on 2 September 201Fhey sent a copy by post to Mrs Mitchbi} first class
post on or about 12 March 2024is agreed that it was, therefore, given to her
on or about 14 March 202Bor the common parts, the ECR was obtained on 26
July 2019 and given to her by 4 April 2024.

i) ,Q UHODWLRQ WR 0heér laRdHiMafCaah Kean®niuiity Housing
Ltd carried out an inspection whicksulted in an ECRent to heby first class
post on or about 11 March 202#is agreed that it was, therefore, given to her
on or about 13 March 2024.

i) ,Q UHODWLRQ WR 00U :DOOEULalgysfoCaazt HauSngQJ KLV
Ltd obtained an ECR oor about 23 August 2022 hey sent a copy to hitoy
first class post on 19 March 202tis agreed that it was, therefore, given to him
on or about 21 March 2024.

iv) ,Q UHODWLRQ WR OU :DGOH\fV GZHOOLQJ KLV OCL
Housing Ltdobtained an ECR oor about 25 May 2023They senhim a copy
by post in the week ending 22 March 2084s agreed that it was, therefore,
given to him by25 March 2024.

Issue 1A+Arguments

74.

75.

76.

L &ODLPDQWVY DUIXPHQWYV

7KH FODL P brssué 1ARdisguted by the defendartsy WKDW WKH ZRUGV
ZKLFK WKH GZHOOLQJ LV XQILW IRU &Xin Dh€stitirdty W D W L F
provisionsdo not include circumstances in which the dwelling is only treated as unfit

for human habitation because the landlord has failed to ensure thantrectholder

has beemjivena copy of the most receBCR by the due date.

The claimants argue that the right to withhold rent only arises when the property is
objectively unfit for human habitation. That is not the case (it is argued) when there has
been a technical failure to provide reports, but there is no evidence of afyungde
electrical problenor other actual unfitness for human habitation

The claimants point out that, although section 87 of the Act provides for compensation,
equivalent to the amount of rent, in the event that a landlord fails to providantinaat
holderwith a complete and uf-date copy of the written contract, section 87 does not
apply to cases in which there has been a failure to provide an ECR.
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77.

78.

79.

80.

81.

82.

7KH FODLPDQWY WUDFH WKH SKUDVH 3XQILW IRU KXPD
Housing of the Working Classes Act 1885 and make the point that, although it has
appeared in many enactments since then, it has never before the Renting Homes (Wales)
Act 2016 been suggested that a property that is not, in fact, unfit for human habitation
should be deemed as such.

The claimants submit that they are conscientious landlords who failed to provide ECRs
only becausef an understandable oversight in circumstances where the law was new
and not at first fully understood in all its ramifications. They point out that, as soon as
the oversight was picked up, it was remedied at speed, despite the large number of
contractholdess involved.They say that the statutory purpose is to ensure actual fitness
for human habitation anthatthis is not undermined by late service of doants as
opposed to late compliance with substantive safety measures.

Theypoint to the financial impact on each of them if the defendants succeed in proving
that they were not required to pay rent and if they succeed in counterclaiming the rent
they did nevertheless pagoastal Housing Group Ltd estimate that between £8 million
and £9.5 million might be at rigkr them Tai Calon Community Housing L&stimate

a figure of a little over £5 million ipotential loss ofent. Valleys to Coast Housing

Ltd approximate a figure of a little less than £ &illion. Bron Afon Community
Housing Ltd put the risk for them at a little under £20 million. All these figures exclude
interest and legdieesand costsThey say that losses in this scale will affect future
investment in social housirand will be to the detriment of the community.

The claimants argue that the relevant words are those in the contracts, not in the Act
and regulations which mandate their inclusion in the contracts, and that contractual
principles of interpretation should therefore apgdliiey recognise that cannot be the
case forMr Wallbridge on the hypothesis that he did not in fact receive his contract,
with the result that his rights derive directly from tegislation.

In relation to statutory construction, the claimants invibleepresumption against an
interpretation which is absurd, citihgrd Sales JSC iR (PACCAR Inc) v Competition
Appeal Tribunal[2023] 1 WLR 2594 at para34 They rely on the principle that
legislative intention is assumed to adaw which isjust, citing Driver and Vehicle
Standards Agency v Roy&018] RTR 2 at para 21.

They cite the principles applicable to deeming provisions in statutedawnarisedby
Lord Briggs JSC inFowler v Revenue and Customs Commissiof#620] 1 WLR
2227 at para 27:

1) The extent of théction created by a deeming provision is
primarily a matter of construction of the statute in which it
appears.

(2) For that purpose the court should ascertain, if it can, the
purposes for which and the persons between whom the statutory
fiction is to be resortetb, and then apply the deeming provision
that far, but not where it wouldroduce effects clearly outside
those purposes.
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83.

84.

85.

86.

(3) But those purposes may beffidiult to ascertain, and
Parliament mayot find it easy to prescribe with precision the
intended limits of the affiicial assumption which the deeming
provision requires to be made.

(4) A deeming provision should not be applied so far as to
produce unjustabsurd or anomalous results, unless the court is
compelled to do so by clelnguage.

(5) But the court should not shrink from applying finetion
created bythe deeming provision to the consequences which
would inevitablyfollow from thefiction being real.

,Q UHODWLRQ WR FRQWUDFWXDO LQWHUSIdh&® WLRQ
cases), thelaimants cite the usual principles familiar from cases suchriasid v

Britton [2015] AC 1619 at paras 1283. This includes (apara 19)/ RUG 1HXEHUJHUY
observation that:

37KH PHUH IDFW WKDW D FRQWUDFWXDO DUUDQJH
according to its natural language, has worked out badly, or even

disastrously, for one of the parties is not a reason for departing

from the natural language. Commercial common sense is only

relevant to the extent of how matters would or could have been

perceived by the parties, or by reasonable people in the position

of the parties, as at the date that the contract was made.

The claimantsubmitthat itcannotbe assumed that the statute and the contracts have
the same effecEven when the words of the statute have been incorgoratbatim,

the words must be construed in the context of the contract, and their meaning in the
context of the contract is not necessarily the same as their meaning in the context of the
statute, citingForbes J inGREA Real Property Investments Ltd v Williajh879]

EGLR 121 However,no circumstances particular to thertractholdess in this case

are identified in the evidence or the agreed facts to suggest that their contracts should
be interpreted differently from others with identical wording tloat there is some
reason for adopting a contractual interpretation because of such factors which might
vary from the statutory interpretation. Indeed, it is in the nature of these cases, as test
cases, that it is suggested that a universal interpretdtmrd be provided.

Theclaimantsstrongly emphasise that, whilst the contracts all providethiedandlord

ZLOO SHQVXUH WKDW WKH GZHOOLQJ LV ILW IRU KXPDQ
for human habitationthe ontractholder LV 3QRW UHTXLUHG WR SD\ UHQ'
contracts ist specified or agreed that there will be no requirement to pay rent when the
dwelling is, in fact, fit for human habitation, but may be deemed unfit only by virtue of

the operation ofegulation 6(6)of the Fitness RegulationRegulation 6(6) is not

imported into the contracts by reference; nor is the wording of regulation 6(6)
reproduced within themTherefore, it is submitted, the parties did not agree that
payment would not be gaired only by virtue ofleemedasopposed to actualnfitness

for human habitation

The claimants go so far as to suggest that the absence of the regulation 6(6) deeming
provision from the contracts must have beeooascious choice by the draftsman,
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89.

90.

91.

because the existence of regulation 6(6) would have been known, and its omisstion
therefore have been deliberat& D U D Rl WKH FODLPDQWVY VNHOHW

The claimants submit that therdractholders do not requirelocumentation but only
substantive fitness for human habitation. Therefore, they submiihggstent withhe
legislative purpose th#tte deeming provisioim regulation 6(6) should not be imported
into contracts and should not, therefore, entitlistactholders not to pay rent.

The claimantdimit the operation of regulation 6(&)f the Fitness Regulationsy

reference to sectiodd of the Actand say that section $tovides for factors to which

regard must be had when deciding if a property is unfit for the purposes of section 91,

and not for any contractual purposgection 94s set out at paSection 91
SURYLGHV WKDW WKH ODQGORUG 3PXVW HQVXUH" WKDYV
and that this is a fundamental provisionorporatednto the relevant contracts. Its full

terms are quoted in p Section 92imposes repair obligations including,
specifically,in relation to electrical installations (set out at Theduty on

Welsh Ministers to make regulations imposedégtion 94s, by section 9), a duty

WR SUHVFULEH PDWWHUY DQG FLUFXPVWDQFHYV 3WR ZKl
for the purposes of section 91(1), whethekZA4HO OLQJ LV ILW IRU KXPDQ KI
out in par Regulation 6(6) was magdéke all the Fitness Regulationi
H[HUFLVH RI SRZHUV FRQIHUUHG *E\ VHFWRR®\KH $FW

7R WKH REMHFWLRQ WKDW WKH FODLPDQWVY ULJRURX
contracts,deprives regulation 6(6) of any purpogbe claimants respond that a
contractholderwho is not givenan ECRYR DV WR HQJDJH UHJXODWLRQ
sue so as to require the provision of the ECR. But that does not mean that they are
entitled to withhold rentThat is a contractual right only triggered where a property is

actually XQILW IRU KXPDQ KDELWDWLRQ ~ FODLRDQWTYV \
argument, they also point tpara 5B ofSchedule 9/of the Act which provides that

landlords cannot give notice at a time when the dwelifpUHDWHG™ DV XQILW I
habitation by virtue of regulation 6(6) of the Fitness Regulatibngy submit that this
preventsregulation 6(6) being entirely redundant or inconsequential detgie

exclusion of regulation 6(6) from thetatutory or contractual provisions about there

being no requirement to pay rent

In argument, the claimanssid thatas long as there was in fact an ECR as required by
regulation 6(1) of the Fitness Regulations, regulation 6(6) was of less impoithaeyge.

said that the ESI and ECR obligations were directed at the landlord, and it was not in
accordance with common sense or the statutory purpose that, if the only failure was to
communicate the results of a satisfactory inspection and report toritractholder,

there should be no right to refithey point out that deemed unfitnessag/ not an idea
suggested by the Law Commission papers.

They submitthat whilst regulation 11of the Supplementary Regulations D \'The?
contractholderis not required to pay rent in respect of any day or part day during which

the dwelling is unfit for human habitation UHJD UG V KR X Oifaoted EH KD G
regulation 11, which says:

See the Renting Homes (Fitness for Human Habitation) (Wales)
Regulations 2022(SI 2022/6 (W.4))made by the Welsh
Ministers under section 94(1) of the Act, which prescribe matters
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93.

94.

95.

and circumstances to which regard must be had when
determining whether a dwelling is fit for human habitation. See
also section 91(1) of the Act, which makes it a fundamental
provision for a landlord to ensure that the dwelling is fit for
human habitation.

They suggest it is significant thiis footnoterefers to various factors relevant to actual
unfitness for human habitation in secti®f(1) of the Act, but does not refer to the
deeming provision in section 94(3).

i "HIHQGDQWVY DUIJXPHQWYV

The defendants emphasise ftaatce the ECR had been obtained, as it was in all these

cases, providing it to theontractholdes was easy, requiring no more than a stamp and

an envelope$OWKRXJK WKH OHJLVODWLRQ ZDV QRYHO DW W
the Fitness Regulations did not come into force until nearly 11 months after they had

been issuedThere was therefore plenty of time for familiarisatidrne time for

compliance was set at 14 days (as opposed to 7baédyse amendments prompted by

landlord representations tioee Welsh Government)his was in addition to the delayed

GDWH IRU FRPSOLDQFH LQ FDVHV Rl FRQYHWMNHG FRQV
started time running one year after the date the Fitness Regulations came into force.

The defendantsite Uber BV v Aslanfi2021] UKSC 5 per Lord Leggatt JSC at para 70:

SThe modern approach to statutory interpretation ihdoe
regard to the purpose of a particular provision and to interpret its
language, so far as possible tlre way which best gives effect
WR WKDW SXUSRVH ~

The defendants point out that, although the claimants are responsible social landlords,
their arguments would benefit every landldrdoughout the Welsh private rented
sector as well as the public sectdot every failure to provide an ECR will be an honest
mistake. There may be cases of deliberate or careless omisgsiomesponsible
landlordswho are not parties to these actionBe question is what the consequences
should beconsistent with the statutory purpose.

The defendants referred us to sec88rof the Act, which applies Chapter 2 aftpart

of the Act %o all secure contracts, all periodic standard contracts, and all fixed term
standard contracts made for a term of less than sevenye@ K LFK FRYHUV WKH FF
in this caseChapter 2f that part of the Aatonsists of secti@®1 to 99of the Act It
WKHUHIRUH LQFOXGHYVY WKH REOLJDWLRQ WR (HQVXUH \
section 901), which is said by section 91(3) to be a fundatakprovision incorporated

into all these contract#i.also includes sectiod9 3'HWHUPLQDWLRQ RI ILWQH
KDELWDWLRQ"™ ZKLFK UH TptéstriHe/matiets \akd drcupnistentedto vV W R
which regard must be had when determining, for the purposes of section 91(1), whether

a dwelling is fit for human habitation (by secti®4(1)) and which permits Welsh
OLQLVWHUVY WR PDNH UHJXODWLRQV ZKHUHE\ LI UHTXL
dwelling is to be treated asitfwere unfit for human PELWDWLRQ"~ E\MtVHFWLR
follows that these provisions apply to the contradise defendants submit that,

although section 94(3) does not refer to section 91 in terms, that @rdhision
requiringfitness for human habitation, and so itinked by necessaiynplication.
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The defendants submit that the Supplementary Regulations (including the provision in
regulation 11 thatantractholders withoutthe required ECRs are not required to pay
rent) came into effect on the same day as the Fitness Regulations, and the provisions
are to be read assinglecode,operating as a wholend interacting with each other
rather thanbeing atomied n accordance with the arguments of the claimants.
Regulation6(6) of the Fitness Regulatiogsverns the contracts, even when (as here)
the wording is absent from the contradtdollows that the provision that rent is not
required to be paid when the property is fitotor human habitation, which is both in
regulation 11 of the Supplementd&ggulationsand in the contracts themselvapplies

when the property is not fit for human habitation because of the operation of regulation
6(6). It is only by reading it in this way that regulation 6(6) has féocehe benefit of

the ontractholders as must have been intend@daccordance with the purpose of the
legislation as a whole

The defendants emphasise that the duty on landbdds WR 3SHQVXUH™ WKDW WK
fit for human habitation (section 91 of the Adt).relation to electrical installations,

safety cannot be ensured without an ESI, and assuranoetdsn provided to the
contractholderwithout supplying an ECRI.o say, after the event, in litigation such as

this, that it can now be said that there was, in fact, no electrical installation risk is not
compliant with the letter or the spirit of the legislative scheme.

The defendants argue that, since the contract terms were mandated by the statutory
scheme, the correct approach is to adopt a statutory rather than contractual
interpretationlt is enacted thatodifications to the statutory provisions (where they

are permitted) can only improve the position of tbhatactholdes. Therefore, the
statutory interpretation sets a minimum standardséwodild be the starting poiot the
construction exercise.

Section 94(3pf the Act (set out in paf24 abovg empowes Welsh Ministesto make
UHIJXODWLRQV 3IRU WKH SXUSRVH RI SUHYHQWLQJ DQ\
cause adwelingVR EH XQILW IRU KXPDQ KDELWDWLRQ IURP DI
and go beyonthe worst case in which a dwellirgactually unfit for human habitation.

Section 94(3) goes on to say, expressly, that such regulationSieHVFULEH WKDW
dwelling is to be treated afit were unfit for human habitation LQ WKH HYHQW R
compliance. The concept of deemed rather than actual unfitness is therefengrédrd

into the primary legislation.

That concept, of deemed unfitness, must, however, have been introduced (say the
defendants) for a purposie must have consequencdhey suggest the only possible

purpose is found in section 91(1), whishD\V WKDW D ODQGORhGB P XVW
is fitness for human habitation, and it follows ttieg deeming provision envisaged by

section 94(3) and implemeattby regulation 6(6applies to section 91(1) and renders

the dwelling unfit for human habitation for the purposes of section 91{4 }henunfit

for all purposesand carries with ithe nonrrequirement to pay rent.

giL :HOVK OLQLVWHUVY DUJXPHQWYV

The Welsh Ministers (who appeared as Interveners) agree with the defendants that the
primary canons of construction in this case should be statutory rather than contractual,
because the contract terms are mandated by the legislation. However, tHeyrope
International Gotf Club Scotland Ltd v Scottish Ministd&015] UKSC 74 at para 33
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in support of a modern tendency to harmonise the approach to the interpretation of
different types of documents.

The Welsh Ministers also agree with the defendants that, on a straightforward reading

RI UHIJXODWLRQ RI WKH )LWQHVY 5HIXODWLRQV WE
meant that the dwellings were treated as unfit for human habitation and thusitere

for human habitation.

The Welsh Ministers support the defendants in arguing régilation 6(6) of the
Fitness Regulations appliemdsothereforedoes the consequence in regulation 11 of

the Supplementary Regulations, which is that tharactholdes are not required to

pay rentwhen the dwelling is deemed unfit for human occupation because of the
operation of regulation 6(6This is said to be in accordance with the statutory scheme
and the common law in making rent an appropriate measure of compensation for breach
in relation to unfitness for human habitation.

The Welsh Ministers say that this interpretation is, not only straightforward, but also
aligned with the underlying purpose of the legislation which is to encourage landlords
to ensure that dwellings are free of hazards such as fires and electric shibd¢ks an
reassure antractholdes that problems and dangers which are not as obviously
apparent as broken windows and the like are being guarded against.

TKH :HOVK OLQLVWHUYV GLVDJUHH ZLWK WKH FODLPDQW\
that matters, and that investigations, reports, and the provision of information to
contractholdess is not so important as to justify (or as a matter of construction require)
the suspension of the requirement on tbaetmctholderto pay rent byoperating
regulation 11 of the Supplementary Regulatimneonjunction withregulation 6(6) of

the Fitness Regulationsand by operating regulatio(6) with the terms of #
occupation contracts dispensing with rentiicaseof unfitness for human habitation

The obligation is not merely to ensure that electrical installations are safe. The
obligation is to inspect, test and report. Inspections may show that remedial work or
other measures are necessary, and there are examples of recommended measures being
identified in the report@nd evidencgn this case. The legislation introduces a process,
and not just a pass or fail examination. Thettactholdess are entitled bbtto be made

aware of the state of the electrical installations, and of the steps required to bring them
to the required standards. They are entitled to reassurance, when the state of the
electrical installations is satisfactory, and to the informatiorckvban empower them

to press for actionwhen it is not. The landlords, likewise, are not entitled to point,
perhaps even retrospectively, to actual fitness, but are incentivised by the linking of the
rent requirement to the regulation 6 compliance, taltthat is necessary when it is
required of them and not laterofitractholders may be more motivated to ensure that
everything is checked and satisfactory than landlardsSome landlords may not care

at all. Others may not be paying enough attention to properties in which they are not
themselves living. Others may not be well informed of their obligations. It is not
appropriate to adopt a statutory construction which altamdlords to leaveontract

holdes out of the loopvith no or little consequee It is fundamental to the statutory
scheme thatantractholdes are kept informed and that they are not required to pay
rent when they are not kept informed.

The Welsh Ministers also reject the distinction between statutory and contractual
interpretationproposed by the claimants in this case. They point out that it is a key
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feature of the Act, identified from the very first Law Commission paper, trdtact

holdess should be able to rely on their contracts for their rightsshould not also have

to rely separately on complex legislation or caseldich is not incorporated into the
contractsThere should not be any contradiction, they argue, between the express terms
of the contracts and the terms imposed by statutbe provisions of the statuamd
statutory instruments

107. They alsoprovide an exampléaVorking smoke alarms and working carbon monoxide
alarms are required by regulation 5 of the Fitness Regulations. ESIs and ECRs are
required by regulation 6. The contracts say nothing about smoke alarms, carbon
monoxide alarmsral (6,V DQG (&5V 7KHUHIRUH WKH FODLPDQ
defendants cannot go outside the express terms written into their contracts cannot be
correct. The scheme operates as a whole, andtiteactholdess are entitled to all of
it, read as a whole. This includes the deemioyigion in regulation 6(6) of the Fitness
Regulations and the effect on the requirement to pay rent in regulatioh tthé
Supplementary Regulations. If thentractholders cannot enforce their rights through
their contracts, something has gone fundamentally wrong, and they have little ability in
practice to enforce them at all. The Welsh Ministers submit that this cannot be correct.

Issue 1A Decision

108. We prefer the arguments of the defendants and the Welsh Ministers on Issue 1A to
those of the claimants.

109. The contracts are mandated by the legislation and, to the extent that the legislation
includes provisions which are not reproduced in the contracts, that does not mean that
these parts of the legislation do not bind the landlords orah&actholdess in their
contracual relationsas well as in lawThe Law Commission proposal is that rights
should flow from contracts, and it is logical that rights conferred by the legislation flow
into the contracts accordingly, if the legislative wording and purpaseifg@em to do
so, and they appear to do so.

110. The Act and the regulations form part of a single legislative scheme and it is artificial
to limit the operation of any part of the scheme for no good reason. They are to be read
as a whole and they operate as a whole.

111. We are not persuaded that in a case where the contracts and the legislation are so closely
bound up with each other, the contracts being largely the creature of the legislation, and
the legislation having reduced impact if it does not provide consbdghts to the
contractholdes, it should make a difference to the outcome of these cases whether
principles of statutory construction or principles of contractual construction are
adopted.

112. As it happens, all the relevant wording is both in the legislation and in the contracts,
and they should be construed in the same way in both locations. The only exception is
regulation 6(6) of the Fitness Regulations, which is not in the contracts. Howeve
UHJXODWLRQ LV LQ WHUPV ZKLFK VXJIJHVW JHQHUI
treated as unfit for human habitation at a time when the landlord is not in compliance
ZLWK D UHTXLUHPHQW LPSRVHG E\ WKLV UHZiGodDWLRQ"
so that it does not affect the contractual right to fitness for habitation or the contractual
and statutory right not to be required to pay rent.
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We do not accept the importance of the distinction between actual and deemed unfitness
drawn so sharply by the claimants. We prefer the submission that it is only when
electrical installations are properly inspected, and the reports have been obtained and
provided, that the landlords can be said to have complied with the section 91 obligation
WKDW WKH\ 3PXVW HQVXUH" |tV Qdtéhvudthhat 6 XaRd@ KDELYV
can establishf challenged, eventually, and retrospectively, that electnestbllations

werg as a matter of objective fadtafe. 7KH ODQGORUGTV REOLJDWLRQ |
they are. The statutory regime and purpose is that this should be done, mandatorily,
through the regime of ESIs and EC&sd through a process, including a process of
communication with entractholdess, which is subject to timkmits. It is logical and

fair that this process should be underpinned by the discipline of regulation 6(6) and its
effect on rent.

The ontractholdes are entitled, not only to live in fact with electrical installations
which are safe, but to know that they are safeto know (if they are not safe) what
needs to be done in order to make themT$my are the people with the strongest
interest in this information and it rrasonabl@nd fair that their rights to it are linked

(as in the case of actual unfitness for human habitation) to the payment df tieat.
deeming provision in regulation 6(6) is not linked to the regulatioprbvision about

rent not being required, the force of regulation 6 is weakened for no good reason, and
the full benefit of it is not secured tomtractholdess, again for no good reason.

We find this interpretation to be in accordance with the statutory purpose of providing

and securing the rights obitractholdess in a fair, transparent and straightforward

ZD\ 7KH FODLPDQWVYT DSSURDFK LV FRQYROXWHG DQCc
outcome which will reduce the consequences of breach for the benefit of the claimants,

but that is not part of the statutoryrpase and, although the overall sums are large,

they are in each case limited to the amount of rent, and to the period of default. They

are not large in the case of any individual defendant.

It is not likely that ontractholdess who have not received ECRs will be able or inclined

to go to the trouble or expense of bringing legal proceedings under regulation 6(6) to
obtain an ECR in many or perhaps any cases if the best they can hope for is late
provision of the ECR. The remedyat they are not required to pay rent is much more
apt to secure compliance, and (in default of compliance) to provide an appropriate
remedy to ontractholdes than the limited scope of regulation 6(6) afforded by the
FODLPDQWVY LQWHUSUHWDWLRQ RQ ,VVXH $ ZKLFK
contracts. This remedy is in accordamdth both the apparent meaning of the words,
and the underlying purpose of the legislation and of the contracts, which is to provide
contractholders (among other things) with assurance that their dwellings will be fit for
human habitation, in respect of electrical installations as in other respects.

It is consistent with the legislative purpose that landlords should be incentivised to
provide ontractholdes with their statutory rights, including their rights to ESIs and
ECRs, by linking those rights to whether the dwelling is to be treated as fit for human
habitation and to whether rent is payable accordingly.

There is nothing unfair, absurd or surprising in this interpretation.

The obligations in question are not onerous. The claimants do not claim to have failed
to have complied because it was difficult to do so. It was an oversight on their part that
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they did not do so andvhen they realised what they had overlooked, they had no
difficulty in putting things right.

The construction we have adoptgives regulation 6(6jvhat seems to us to bis

ordinary and natural meaningnd applies it in the way that seems most obvious from

the words that are useleither the words themselves nor their context suggest that

they have limited effectt$ GZHOOLQJ LV WR EH WUHDWHG DV XQIL
time when the landlord is not in compliance with a requirement imposed by this
UHJXODWHR® DUH ZRUGY LQ JHQHUDO WHUPV 7KH SK
limited by other words, and weeeno reason to limit ibn the basis of the statutory

purpose othe other contextual considerations proposed by the claimBwésything

points towards the effect argued by the defendants and by the Welsh Mifisters.

effect of regulation 6(6) is that titvelling is to be treated as unfit for habitation for

the purposes of the contract terms as well as the stajprovisions from which the

contract terms are derived.

We therefore find for the defendants on IssueTl#e landlordgailedto provide them

with the ECRsrequired by regulation 6(3) of the Fitness Regulatidierefore, the
ODQGORUGY ZRHRJFOLORWH. @QLWK D UHTXLUHPH®@W LPSRV
regulation 6, within the meaning of regulation 6(6). Therefore, regulation 6(6) operated

and the ontractholdes{GZHOOLQJY ZHUH 3WR EH WUHDWHG DV X
at the material timeslhey were so treated for the purposes of regulation 11 of the
SupplementarRegulationswhich meant thathe ontractholderv ZHUH SQRW UHT XI
WR SD\ BHHFPWVH WKH GZHOOLQJYV ZHUH wik@IthéV IRU K|
meaning of regulation 1&s a result othe operation of regulation 6(6)he same

applied to the contract provisions whiatere included in compliancewith the
legislation.The contracts all provided, in terms, and in accordance with the legislation,
thatthe ontractholdes were notequired to pay rent when ihelwellings wereunfit

for human habitatiorRegulation 6(6) applied to their casasl to their contractsvith

the result that their dwellings werteWR EH WUHDWHG DV XQlibW IRU K
accordance with regulation 6(6) although those words were absent from the contracts

ISSUE 1B

122.

123.

Issue 1Bs about the meaning tie ZR U G 3U H T X lcbhktd@t progsiabHdrved
from regulation 11 of the Supplementary Regulatjdoghe effect that

3You arenot requiredo pay rent in respect of any day or part
day during which the dwelling is unfit for human habitation

The claimants seek a declaration in the following terms:

37KH ZRUGV 3QRW UHTXLUHG ™ LQ 5HIJXODWLRQ D)\
a supplementary term into occupation contracts) do not preclude

payment of rent by theoatractholderin respect of a period

when the most recent electrical condition report had not been

given to them”



MR JUSTICE GRIFFITHS and JUDGE JARMAN KC Coastal Housin@roup Ltdand Otherw. Mitchell and Others

Approved Judgment

Issue 1B+Facts

124.

125.

126.

127.
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129.

Regulation 11 of the Supplementary Regulatigoaral26_abové incorporatesthe
following into all the occupation contracts releveamthese proceedings (including Mr
:DOOEULGJHYYVY UHJDUGOHVV RI WKH XQUHVROYHG TXH'

it):

37 K EntFactholderis not required to pay rent in respect of any
day or part day during which the dwelling is unfit for human
KDELWDWLRQ °

(VVHQWLDOO\ WKH VDPH ZRUGLQJ LQFOX@®kr&dre LQ SDU
DSSHDUV LQ HDFK RdcupbNdicoBtiattd Thic B @andeefl by the fact
that regulation 11 is one of the supplementary tdixesl by the legislation.

)] Clause 6.5 othe occupation contracts bdthMrs MitchellandMs Jonessays
3<RX DUH QRW UHTXLUHG WR SD\ UHQW LQ UHVSHFV
WKH GZHOOLQJ LV XQILW IRU KXPDQ KDELWDWLRQ

i) CODXVH RQ SDJH R bcoupationdridsays IR XY DUH QRW
required to pay rent irespect of any day or part day during which the dwelling
LV XQILW IRU KXPDQ KDELWDWLRQ"

i) &ODXVH Rl1 OU :DGOH\JVs&E& FXEBD W URQ RRVQWHITDXHW H
rent in respect of any day or part day during which the dwelling is unfit for
KXPDQ KDELWDWLRQ’

We will refer to thisaswW KH 31RW 5HTXLUHG WR 3D\" SURYLVLRQ
this covers th@rovisionwhether itis in the legislation (regulation 11) or in the various
occupation contracts themselves.

The agreedfacts for the purposes of Issue 1B are the same as those for Isquagd A (
73 abové§. The essential poiris that, in every case, the claimant did not provide the

defendant with a copy of thmost recent ECRy 14 December 2023vhich was the
deadline set by the legislatidnstead, the claimants did not provide them until various
dates in March 2024.

The parties ask us to assurselely for the determination of the issues arising in the
claims, that in all cases, any works required by these ECRs have been completed as
required.

As a result of our decision on Issue 1Re failure to provide the ECRs on time, being
a breach of regulation 6 of the Fitness Regulations, meant that the dwellinge vere
treated as unfit for huamhabitationunder regulation 6(6), and the provisions above in
relation to norpayment of rent therefore applied.

Issue 1B+Arguments

(i &ODLPDQWVY DUIJXPHQWYV

130. The claimants argue that the worl@ RW U H T X L U HIG ndtpReclidiEpayhtea W~

of rent by the ontractholderin respect of a period when the most rede@R has not
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EHHQ JLYHQ WR WKHP ,Q RWKHU ZRUGV Hohtle®x L1 SD\PI
holder could choose to pay rent (and all the defendants in this case did pay rent,
although they did so without knowing that they might have a legal argument that they

were not required to do so). The claimants hope that, if successful on this point, they

will be better placed to defend counterclaims for repayment of th@ hentlefendants,

RQ WKH RWKHU KDQG DUJXH XQGHU ,VVXH %nWKDW W
UHVSHFW RI DQ\ GD\ RU SDUW GD\ GXULQJ ZKLFK WKH G
mean that rent was not lawfully due.

The claimants argue, essentially, thia¢ Not Required to Pay provisiameates a
window of opportunity during whichantractholdess are not required to pay rent. But,

say theclaimants, if ontractholdes in fact pay rent (whethateliberately or in
ignorance of their right not to do so), the window closes and the Not Required to Pay
provision becomes immaterial. They were not required to paythBytpaid anyway.

That, say the claimants, is the end of the operation of the Not Required to Pay provision
(without prejudice to any success they may have in recovery undecdhaterclaims

which are to be argued and decided at a later date).

The claimants submit thét(as we have decided) the result of our decision on Issue 1A

is that the defendants are entitledhe benefit of the Not Required to Pay provision,

they must have a choi@s towhether or not to exercise that rigiihere is no bar on
demanding or receiving rent in these circumstances. They suggest there may be many
reasons why aantractholdermight wish to continue paying rent in spite of not getting

the ECR when they should have dofke ®ntractholders might be in a fly mutual

coop or similar arrangement where R@&D\PHQW RI UHQW ZRXOG KD
FRQVHTXHQFHYVY IRU DOO SDUWLHV"® FODeRBRQaMVY VNH I
Bron AfonCommunity Housing Ltds, as a witness statement frasiChief Executive

Mr Brunt explainspwned by its members, wlaoe either ontractholdess or residents

of Torfaen (or Board Members)

They UHIHU WR OUV OLWFKHOOTTV ZLWQH Wkich/akplamsH P HQ W
how providential it was for her and Harsband that they were able to find housisittp

Coastal Housing Group LtHirteenyears agoand how grateful she is to her landlqgrds

not only for that, but foits support of community schemes, such as a community
garden,with which she is actively andappily involved For these reasons, she says

that, even knowingas she does nqwbout the breach in providing her with the ECR

and its effect omvhether her property was or may have been unfit for human habjtation
SHYHU\WKLQJ , KDYH GLVFXVVHG DERYH H[SODLQV ZlI
ZLWKKROGLQJ UHQW~

She goes on in her withess statement to say:

3, ] VRPHRQH KDG WROG PH WKDW , GLGQYW QHHG \
first thing | would have done would be to contact the First

Claimant and ask for my ECR. Withholding my rent would not

be the first thing | would consider. Even if | knew | was legally

entitled to withhold my rent, this would not be my preferred

course of action.

« | am not a combative person and withholding rent to me
feels quite combative. | try and resolve matters in the first
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135.

136.

137.

instance by finding solutions. Withholding rent does not feel like
a solution to me.

Withholding rent is a big step, | would find it hard to justify it
purely because my landlord failed to give me my certificate.

,] SHRSOH NQHZ WKDW WKH\ GLGQfW KDYH WR SD\
many others would have chosen to do the same thing. This would

have been very stressful for the First Claimant and | understand

the consequences this would have.

| would need to have been informed in writing by the First
Claimant to consider withholding my rent. My occupation
contract does not contain the relevant provisions that tells me |
can withhold my rent. This is contained within the legislation
and as a laperson | would not have understood this.

, I WKH )LUVW &ODLPDQW ZURWH WR PH DQG WROG
to pay rent because they were in breach of the Renting Homes

Regulations, | would have felt differently and | would have

withheld my rent because of their failings.

LL 'HIHQGDQWVY DUJXPHQWYV

Thedefendants reject the claimalisnited interpretation of the Not Required to Pay
provision. The defendants say that it simply means that rent is not lawfully due, and
this is the case whether it is in fact paid or not.

7KH GHIHQGD @mpeshl foR K& Agpidpriate declarasoon Issue 1B is
therefore:

37KH ZRUGYV 3QRW UHTXLUHG  LQ UHJXODWLRQ D\
supplementary term into occupation contracts) mean that rent is

not lawfully due from the antractholderin respect of any day

or part day during which the dwelling is unfit for human

habitation.

Regulation 11 (as incorporated as a supplementary term into
occupation contracts) has the effect that rent was not payable by
any Defendant in respect of a period when the most recent
HOHFWULFDO FRQGLWLRQ UHSRUWY KDG QRW EHHC

The defendantsubmit WKDW WKH FODLPDQWVY DQDO\VLY PDNHYV
where ontractholdess will not necessarily know, before paying the rboth that their

dwelling is unfit for human habitation (for any reason, not only as a consequence of
nonrcompliance with regulation 6(3)(a) of the Fitness Regulations) and also of their

right under theNot Required to Pay provisiorf-or those without the requisite
NQRZOHGJH RI ERWK WKHVH SRLQWYV NetQrequkad t-- OD L P D (
Pay provision would serve no purpose, because it would be useless to them. The
window wouldclose before they kneaboutit.
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138.

139.

140.

141.

142.

143.

144.

The defendants argue that, even ibatcactholderis aware of his or her rights in this
respect WKH FODLPDQW {itfat th® MotReGuivad W PBay hr&vQion ceases to
have effect as soon as rent is in fact peeduires the @ntractholderto take a risk and
withhold rent in every case (unless their landlord has formally admitted the dwelling is
unfit for human habitation)l'he defendants suggest tingl belikely in the majority

of cases. Therefore, unless tlentactholderis permitted @ pay rent under protest
(which is not provided for, at least expressly, in the legislation or in the contthets),
FODLPDQWVY LQW HonFacthMaBeNd fRKR rigkdd WixhLtbet iomes in
order to get the benefit of tidot Required to Pay provisioithe defendantpoint to
evidence, not only from Mrs Mitchell, but also from Ms Jones, that they would not have
been prepared to gamble with their homes in this ara suggest that this is a view
that would beshared by many otherootractholdas for whose benefit thé&lot
Required to Pay provision negulation 11and (consequently) in the contracts was put
in place.

The defendantsaccept that the particular form of words in the regulation 11
supplementary provision could have been different. The form could, for example, have
EHHQ WKDW UHQW ZDV Q R aitmariiszapKeardo aGeptvwould Kdve K W K F
closed off this contention to themlhe defendants say this does not mattas. rare

that the same meaning cannot be expressed in more than one way. The meaning of the
phrase used in this provision is clead it is in line with the modernisation of langeag

in the legislationthat the wellknown but oldIDVKLRQHG ODQJXDJH RI1 30D
should bereplaced by the less antiquated phré&&@ RW UHT XL \(Cku@y MR S D\’
accessibility of languagare amonghe principles for the Act suggested by the Law
CommissiorRenting Homes in Walgmper (pard4 abové.

The defendants also query how the Not Required to Pay provision could work, on the
FODLPDQWYV InQ@ayds Wistépakt bralioRtGentractholderfV UHQW LV PH
through universal credit (or housing benefit in those limited cases where it remains
available). This point is pleaded in the Defencedlieit- O D L PrEQoWs¥ i§ only by

way of ageneral denial.

LLL :HOVK OLQLVWHUVY DUIJXPHQWYV
7KH :HOVK OLQLVWHUYV VXSSRUW WKH FODLPDQWVY FDV

They suggest that?/ KH GHIHQ G D Q WADJUFHRX Q@IHNHFGADDW RVEH VX FFH
OLQLVWHUVY VNHO R BuUDwe ab3otuirely @adling O tbibn or express a
view on that. It has been agreed that the counterclaims are for another day.

They submit thatndividuals make payments when there is no contractual obligation to

do so for any number of reasons: a sense of honour or fairness, or because they are
content with an arrangement and want it to continue, or out of ignorance. Accordingly,
they accept that the Not Required to Pay provision (whether in regulation 11 of the
Supplementary Regulations or in the contracts) doepmatude a payment of rent

even though such payments were not contractually required and even if there is no right
to reclaim themThey say thisnalysis applies whether thentractholderhas a social

or private landlord.

7KH\ WKHUHIRUH DJUHH ZLWK WKH FODLPDQWVY FDVH ¥

proposed declaration (set out at ;Fazs abovg




MR JUSTICE GRIFFITHS and JUDGE JARMAN KC Coastal Housin@roup Ltdand Otherw. Mitchell and Others
Approved Judgment

Issue 1B Decision

145. There is a slight disjunction between the arguments advanced to us on Issue 1B and the
form of the declaration claimed by thlaimants on that issue.

146. The declaratioron a superficial reading appears unobjectionable in its statement that
WKH ZRUGV 3QRW UHTXLUHG ™ LQ WdbHotlprrulude idayxént HG W R
of rent” by the ontractholderin respect of a period when the most re¢ég@Rhad not
beengiventothem ,Q RQH VHQVH RI FRXUVH SD\PHQW RI UHQYV
unlawful to pay the rent. There is nothing wrong with paying the renrbri¢as going
to stop a ontractholderpaying their rent as usual. Mme is going t@bject to it.No-
one did object to it when th@wctractholdess did, in fact, pay their rent even during the
period when (in accordance with our finding on Issue 1A) they were not required to.

147. But the FODL P D QW \WgclgratiBrSdeasHh@ really capture the arguments being
addressed to u3he declaration does not make it explicit that what the claimants are
arguing is that, once the rent has been paid, the Not Required to Pay provision has no
continuing forcelt does not capture the point which we have described as the window
of opportunity, which closes when the opportunity is not taken and the rent is paid
notwithstanding that it was not required.

148. We are not minded to make a declaration which does not captussukeetween the
parties and which risks being pardég a statute wh consequences which may be
unintended and inappropriate, once it has the status of a declanati@ncase which
binds the parties.

149. Moreover, the declaration is sought in circumstances where there is no dispute
issue which the declaration directly addres&esh of the defendants in this case did
make the payments. It is not argued by the claimants or by the defendants that they were
S SUHFOXGHG ™ ITURRWHKRH.WDQ WKXR\ ZHUH 3SUHFOXGHG” RU Q
and they have done it without obstruction or objection.

150. The grant of adeclaration is discretionary, and the governing principles were
summarised ifRolls Royce plc v Unite the Uni¢2010] 1 WLR 318;2009] EWCA
Civ 387at para 120The court will be prepared to give declaratory relief in respect of
a friendly actionor where there is an academic questfaal parties so wishas they
do in this casgparticularly when it is a test casernay affect a significant number of
other casesdf it is in the public interest to decide the issue concerHesever, the
court must always asks this the most effective way of resolving the issues raised?
There must, in general, be a real and present dispute between theljdaie the court
as to the existence or extent of a legal right between. t(®eRolls Royceat para
120.)

151. We will, however, address and decide the argument on [H8ua this judgment,
whether or not a declaration in some form or other should follow from what we say.

152. :H SUHIHU WKH GHIHQGDQWVY VXEPLVVLRQV RQ ,VVXH
Welsh Ministers.

153. The wording of regulation 11 of the Supplementary Regulatiohg K EntFactholder
is not kequiredto pay rent in respect of any day or part day during which the dwelling



MR JUSTICE GRIFFITHS and JUDGE JARMAN KC Coastal Housin@roup Ltdand Otherw. Mitchell and Others
Approved Judgment

LV XQILW IRU KX PdsQfoK@dsentWadipbsdzi@ilar to the more old
fashioned expression that remnot lawfully due irsuch gperiod.

154. The use of more modern and direct language is to be expected in new legislagédn
upon Law Commission proposals which introduce a wholly new regime for renting
homes in Waleslt is that which explains the adoption simple and contemporary
language rather than a more tried and tested forndfaF K DV 3ODZIXOO\ GXH’

155. We construe thphraseis QRW UH T X L U HiGadtordagde Wwith HEpWh terms.
The payment was not required before, and after, the point when it was paid, if it was
paid. There was no legal obligation to pay it. It was not required by the occupation
contracts. It was not required by the legislation.

156. Rentwas notin this caseaequiredto be paidbecause of our decision on Issue. 1A
Payment of rentvas, whether a deliberate choice or not, and whether made with full
information or not, and whether recoverable (in the manner claimed in the
counterclaims) or nott Q RW U Hhécalse thé&dwellings weilgy regulation 6(6) of
the ) LWQHVY 5HIXODWLRQV 3WR EH WUHDWHG DV XQILW |
11 of the Supplementary Regulations), tieatractholder3LV QRW UHTXLUHG WR
whenthe dwelling is unfit for human habitation

157. Payment f UHQW ZDV 3Q R\WeseHtifcdrhdtaHd8s as a continuing state of
affairs, and thastate of affairs was not altered or ended by the fact of a payment being
made notwithstanding.

158. If (as the claimants hypothesise), antractholder makes a fullyinformed and
deliberate decision not to withhold rebtQ FLUFXPVWDQFHV ZKHQ WKH\ LC
WR SD\ UHQW" LW LV SHUKDSV XQOLNHO\ WKDW WKH\
try and make something difie fact thathere was no requirement to pay rahthat
time. If they do change their mindy if the payment wagot fully-informed, issues
such as those raised in the counterclgmisging payment by reason of mistake of law
and/or fact and claimg restitution)and the defences to counterclaim#i come into
play and require resolutiom.hose matters have not been argued before us and we
express no view on them.

ISSUE 2

159. Issue 2 is whether, when the claimaate&ntuallygave copies of th&eCRs to the
defendantsalbeitafter the statutory deadline for doing stmey cured their breaabf
regulation @etrospectively as well ggospectivelylf the effect was retrospective, rent
which was not due while the ECRs had not been provatedd be claimedthe
claimants will arguein arrearsand (if already paid) could be retainasl of right

Issue 2- Facts

160. The essential factsehind Issue 2 are those already stalée claimants failed to give
ECRs to these defendants by tleadlineof 14 December 202&hich applied to all of
them (hatbeing the deadline for evepccupationcontract converted from tenancies
originally started under the oldgime). Asa result, we have decided that the defendants
were not required to pay rent until the date wherE@&swere, eventually, provided,
which was in March or April 202 depending on the defendant in question (see para
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73 abovg The question is whether late provisiohthe ECRlaced the claimants in
the position they would have been in hiaeynot been latewith retrospective effect

Issue 2+Arguments
L &ODLPDQWVY DUJXPHQWYV

161. By regulation 6(3)(a) of th&itness Regulationgparg33 abov, D ODQGORUG 3P X
ensure that theomtractholder LV« JLYHQ« D FRS\ RI WKH PRVW Ul
FRQGLWLRQ UHSRUW™ E\ WKH VSHFLILHG GDWH DQG E
treated as unfit for human habitation at a time when the landlord is not in compliance
with a requirement imposed by i UHJXODWLRQ™ % XW 5HJXODWLRQ
(with emphasis addedhat, for the purposes of paragraph (6), a landlord who has not
complied with paragraphs (3)(a) or (4)

S3«LV WR EH WUHDWHG DV LQ FRPSOLDQFH ZLWK
guestionfrom the timethe @ntractholderis given a copy of the

PRVW UHFHQW YDOLG HOHFWULFDO FRQGLWLRQ UH
in parg33 abov¢.

162. 7KH FODLPDQWVY DUJXPHQW RQ ,VVXH UHOLHV RQ DS
SJURP W K HregulaRdn 6(1)(®).

A\1”4

163. We have set out the whole of regulatiat paraﬁto 34 abov{

164. Regulation6(7) provides:
{7) For the purposes of paragraph (6), a landlord

(a) who has not complied with paragraph (1) is toreated
as in compliance with that paragraph at any time when

() the landlord has obtained an electrical condition
report, and

(ii) that report is valid.

(b) who has not complied with paragraphs (3)(a) or (4) is
to be treated as in compliance withe provision in
guestion from the time theontractholderis given a copy

of the most recent valid electrical condition report;

(c) who has not complied with paragraph (3)(b) or (5) is to
be treated as in compliance with the provision in question
from the time the a@ntractholder is given written
confirmation of work”

165. In these caseshe landlordsverecompliant with regulation 6(1) (becauisés agreed
for present purposes thiéey had valid ECRat all the material times, although they
had omitted to give them to therdractholdes). They were also compliant with
regulation6(3)(b) (whichdid not applyto the facts of these cag@andregulatiors 6(4)
and6(5) (which did not apply either)lThey were in breach only of regulation 6(3)(a)
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166.

167.

168.

169.

170.

171.

(because of their failure to givemtractholdes a copy of the most recent ECR by the
due dates).

The claimants argue thdtlzough,as a consequence, it is onggulation6(7)(b) which

is directly applicable to these cases, regulation & to be construeds a whole,
includingregulation 6(7)(a), whickalthough it does not apply to these casagpthat

a landlord who fails to comply with ratation LV QRQHWKHOHVYV LQ FRF
DQ\ WLPH ZKHQ ™ D YDOLG FHUMWEY EhythetéddlafoD (7 HQ REW
(which doesapply to these caseshould be read similarly, when it provides that

landlord who has failed to comply with rdgtion6(3) isincoPSOLDQFH 3IURP WKH
ZKHQ" WKH FHUWLILFDWH LV SURYLGHG

By regulation D GZHOOLQJ LV WR EH WUHDWHG DV XQILW
ZKHQ" WKH ODQGORUG LV QRW LQ FRPSOWLR@RFEd ZLWK D
They point outthat late compliance ishowever,in principle permited (by regulation

6(7))

They argue thatthél I Il HFW RI WKH SKUDVH 3DW DQ\ WsthatH ZKHQ -
when a landlord has obtained a valid ECR, they will be treated as beiampiiance
with regulation 6(1)

5HIXODWLRQ D HQYLVDJHV WKDW FRPSOLDQFH F
FRPSOLDQFH«’ QRWZLWKVRPGILDJFSHURBY KRXKDYRQ@R W
Z L W Rased on the wording of regulation §(1hey argue that thisiears that the

landlord is treated as having ensured that there is a valid ECR in respect of the dwelling
during each period of occupatioMssuming there is no breach of any other part of
regulation 6they argue thathe operation of regulations 6(1) and 6(7) togethears

that reguhtion 6(6)will not be engaged as a landlovidl be treated as having complied

with the requirement in regulation 6(1) even with late compliaibey say that the

result of regulation 6(7)(a) read with regulation 6(1) (and assuming no other breaches

of regulation 6) is that there would be no day or part day when the dwelling was unfit

for human habitatiorbecausethe landlord is treated as in compliance with the
obligation to have a valid ECR for the period of occupation.

The claimantssay that it followghatany withheld rent in respect of a rRoampliant
period becomepayable once a landlord has complied with regulation 6(1) (assuming
no other breach of the regulations) even if that compliance wasiater wordsthe

late compliance restores the right to receive rent for the past period of breagh.
submit that, if this construction is not adopted, the outcomenisecessarily punitive
because it deprives the landlord of rent when, although the landlord tiajedvide

the ECR on timei did so eventuallyandthe property was®bjectively”fit for human
habitation FODLPDQWVY VNHO4WRQ DUJXPHQW SDUD

The claimantgoint to theinclusion of language such &W D WLPH ZKHQ ™ RU 3L
W LPH Ednd&rilarphrases in relation to the service of notices and the provision

of other informationThey give as examplesection 21A and 21B of the Housing Act

1988 section 215(1pf theHousing Act 2004andsections 47 and 48 of the Landlord

and Tenant Act 1987They citeLindsey Trading Propertieg Dallhold Estates (UK)

Pty Ltd(1995) 70 P. & C.R. 33&s a case under section 48 of the Landlord and Tenant

Act 1987 where late complianséll achieved the legislatespurpose and both prand

postnotice rent then became duéey also citelrecarrell House Ltd v Rouncefield
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[2020] 1 WLR 4712a case under secti@idA of theHousing Act 1988as a case where
the possible sanctionif late compliance were not permittedvas said to be
disproportionate.

172. They submit that thetatutory purpose of regulation 6(1) is to ensure that the property
meets the applicable electrical standaaddthat the statutory purposd# regulations
6(3) (assubstitutedy regulation 7(4) for converted contracts) and 6(5) is to ensure that
the ontractholderis notified that the property meets those standditusy submit that
all these purposes are fully met by provision of the ECR, even if it isTlag¢g. submit
that reading the legislation without retrospective effect dfedt 3holly
disproportionate sanctioresulting in potentially disastrous financial consequences

F O D L Bkeltav fakgument padal).

LL 'HIHQGDQWVY DUJXPHQWYV

173. 7KH GHIHQGDQWVY SRVLWLRQ RQ ,VVXH E\ FRQWUD\
prospective, and not retrospective, effect. The defendants argue that the effect of
Regulation 6(7)(b) is that the landlord is to be treated as compliant only from the date
on which a copy of the report is given to tlemtactholder, and not in respect of any
prior period.

174. The defendants argue that this is consistent with regulation 6 read as a whole.
5HIXODWLRQ T Rndiod kst WhLDEWha? there is a valid electrical
condition report in respect of the dwelling during each period of occupation
Regulation ) SUR Y L G A tfwaNikgDs\o e treated as unfit for human habitation
at a time when the landlord is not in compliance with a requirement imposed by this
regulation”. Therefore, tany timewhen a landlord fails to comply with regulation 6(1),
becausethere is no valid ECR during a period of occupation of the dwelling, that
dwelling is to be treated as unfit for human habitatiegulation LV PDGH 3IRU WI
SXUSRVHV RI SDUDJU & &K(which do¥g nStldybply toGHe3dé caties)
alandlordwho has not complied with paragraph (1) is to be treated as in compliance
with that paragrapp®DW D Q\ W L(ipP tHe IaKdtb@ has obtained an electrical
FR QG LW L Rigchure&dceriain requiremenise defendants submitthaD W D Q\
WLPH ZK Hs@rémRi¢ Bapehe landlord has obtained a valid EQR .effect is that
the dwelling isfrom that dateno longertreated as unfitor human habitation by virtue
of regulation 6(6pnd it hasho retrospective effect.

175. Moving on to the position in these cases, where the failure was to comply with
regulation 6(3)(g)the defendants reason as folloRegulation6(3)(a) provides that
SThe landlord must ensure that tlentractholderis, before the end of the period of 14
days starting with the occupation date, givena copy of the most recent electrical
condition report By regulation 7(4)in the case of converted contrgcthis obligation
is to ensure a copy of the most recent ECR is given within 14 days of theraanjve
RlI WKH 3FRQY HHe ddfdddan Budhtit that,any time when a landlord fails
to comply with regulation 6(3)(apecauséhe most recent valid ECR has not been
given to the ontractholderwithin the stated period, that dwelling is to be treated as
unfit for human habitatiomy the operation ofegulation 6(6).Regulation6(7) then
applies. Regulation 6(7)(b) provides thatlandlord whohas not complied with
paragraphs (3)(a) or 4LV WR EH WUHDW H GitlD te pQviSFARIMSOLDQF
question3IlURP WKH ovtraetHolékLH/ B LY HQ The B&ehtiants submit
that theeffect of regulation 6(7)(b) is that the dwellingnis longertreated as unfit for
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human habitation by virtue of nemompliance with regulation 6(3)(&IURP WKH WLPH’
the actions specified in regulation 6(7)(b) are completed. It has no retrospective effect.

176. Hence, the latservice of the ECRs in thgpring of 2024 did not have retrospective
effectin the present case¥he defendants submit thidie only effect was that each
ClaimantZzDV 3W UH D W eb@pliddtvvith ey @aldion 6(3)(aJ I UR P~ dakeR V H
of servicelt follows that the landlords did nbecome entitled to any of the rent that a
contractholder was not required to pay during the period of «compliance or to
recover any arrears accrued becausenéractholderhad withheld rent.

177. The defendants argue that the retrospective effect suggested by the clanmadts
frustrate the purpose of regulation(&d the samessues arise for the purpose of
regulation 5)It would mean thaanydegree of default by a landlord with any of these
statutory requirements could be cured without any adverse consequ&vessif the
default was remediednly just beforea trial of legal proceedings brought by the
contractholderin respect of the defaulsave, possibly, by the award of legal codts).
would makethe regulationin WKH ZRUGV Rl OU %KRVH .& IRU WKH G&F
D QG QR A¢g Wrigksdithe landlord put matters right in the end, even after a default
of many years, even perhaps at the doors of a dberg would be no consequenoe
the landlordBut thecontractholderwho had in the meantime withhaientwould, by
contrast, suddenly be landed with an obligation to pay the whole of the past rent
immediately and in full.

178. The defendants stress that the interest of timeractholderis in receiving the ECR,
not only eventually, but promptlyt is only when a entractholderhas received an
ECR that theyknow that the landlord has obtained an ECR for their dwellarg
whetherevery electrical installation in the dwelling has been inspected and tested, and
to the requisite standardfhey are entitled to know fether the inspection has been
subject to any operational limitatianBhey are entitled to knowhetherthe ECR las
identified or recommended investigative or remedial work to be carried out to the
dwelling; and whether the ECR has recommended improvem@nily then can they
assess, not onlyhether thdandlord has compliedith its duty under regulation 6(1)
of the Fitness Regulatiormut, in real timewhethertheir home is, or may be, or may
become, unfit for human habitation by reason of exposure to electricity or exposure to
fire; and decide what action it might be appropriate for them tq @kér them to
press the landlord to takkate compliance is not the same as timely compliance for
these purposes, and the consequences to the landlord should not be the same either.

179. The defendants point out that all the ECRs in these ga$esed tooperational
limitatons HJ LQ WKH FDVH RI OV -RQHV B(:FRXOGQTW JHW
or recommended improvements to the electrical installafinrise case of the common
partsof OV 0L W F KH O O.MeySahReSthb thése were matters that they were
entitled to know about straight away, so that they could act upon them.

(i) :HOVK 0L QuigMivertsu V|

180. The Welsh Ministersupport the defendants in saying the effect of compliance is not
retrospective and does not revive a right to rent in respect of previous periods of non
compliance.
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181. The Welsh MinistersDUJXH WKDW WKH FODL PBed¥ d§ainstk Q W U D |
propositions 1 and 2 iBennion, Bailey and Norbury on Statutory Interpretat{8fi
edition, 2@0) at parasl1.1 and 11.3, namelyl) thatParliament is assumed to be a
rational, reasonable and informed legislature pursuing a clear purpose in a coherent and
principled manner, and (#)e text is important and is the starting point

182. The Welsh Ministerarguethat the claimants have to-weite the provision in order to
make good their argumerdnd there is no need for thishe only financial loss to a
landlord will be in respect ofontractholders who have not paid theient andif that
nonpayment is due to a failure to comply with regulation 6¢Ben effecting
compliance can be done easily and quictlys minimising the loss of income.

183. The Welsh Ministers submit that although, in these cases, the retrospectivefdaffect
FODLPDQWYV Wwduik P®Dd doiQgbHctree or foumonths LI WKH FODLPDQ
interpretation is corre¢hen the retrospective effect cotdother casesxtend for up
to five years. 7KH FODLP D QWdUd &pply Egpaddlyteva defaulting landlord
who had failed to commission an ECR under the mirror provision under regulation
6(7)(a) and to private as well as social landlords. @ D L Pidegpveétetiin would,
in the submissiomf the Welsh Ministershaveperverse effectsA private landlord
mightrefuseto commission an ECR fdour years angin an effort to force the landlord
into action the ontractholderwould be entitled testoppaying rent fothreeyears.If,
afterfour years, the landlordid thencommissiorand servean ECR RQ WKH FODLPDC
case théandlord would be entitled to recover rent for theeeyears when theantract
holderwas occupying a property which might well have beemsé&tof fire and other
hazards from the electrical installatiofifie Welsh Ministerssay thatdoes not align
with the purpose of the legislation.

Issue 2~ Decision

184. We prefer the submissions of the defendants and the Welsh Ministers to those of the
claimants on Issue 2.

185. The starting point is the words of the regulation in quesRagulation 6(7) provides:
y7) For the purposes of paragraph (6), a landlord
(&) who has not complied with paragraph (1) is to be
treated as in compliance with that paragraph at any time

when-

() the landlord has obtained an electrical
condition report, and

(ii) that report is valid.

(b) who has not complied with paragraphs (3)(a) or (4)
is to be treated as in compliance with the provision in
question from the time theontractholderis given a

copy of the most recent valid electrical condition report;
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186.

187.

188.

189.

190.

191.

192.

193.

(c) who has not complied with paragraph (3)(b) or (5) is
to be treated as in compliance with the provision in
question from the time theontractholder is given
written confirmation of work’

These cases concern AGhRPSOLDQFH ZLWK SDUDJUDSK D DQC
WLPH WKHUHIRUH D $@)bp UhelLd@imamis) dicD mpWdoiRply with

paragraph (3)(a) when they were by law required to. They then complied latear€hey

W K H U td IR treated as in compliance with the provision in question from the time

the @ntractholderis given a copy of the most recent valid electrical condition réport

On the face of it, this means that they are treated as in compliance from that time and
not before.There is nothing in the wording to suggest that complidme any
retrospectiveeffect

The natural and ordinary meaningtbe words31UR P W Kid réyuld®idh 6(7)s
that they are not retrospectivéhey appear in terms to look forwards and not
EDFNZDUGV 3IURP WVDKOHO WALIPEH YRQRW BF@Q® DIWHU WKH WL

A ODQGORUG ZKR FRPSOLHV ODWH 3 rom WidrtinkeH WWKUCH/ID W H ¢
there is compliancand is not to be treated as having been in complibafethat

time. 7R VD\ WKDW 3IURP WKH WLPH” PHDQV 3IURP DQG EF
to doconsiderableriolence to the language.

‘H QH[W WXUQ WR WKH FODLPDQWVY VXEPLVVLRQ WI
legislation with similar words, suggest tlaatetrospective reading might nevertheless
be appropriate in this sort of case.

Theclaimantscite Lindsey Trading PropertiegDallhold Estates (UK) Pty Lt{L995)

70 P. & C.R. 332s a case under section 48 of the Landlord and Tenant Act 1987 where
(as the claimants put it) late compliance still achieved the legislative purpose and both
pre- and posinotice rent then became due.

However, the facts of that case were quite different and so was the question under
consideration, because of differences in the applicable legislation. In that case, a tenant
had failed to pay rent. A notice to pay the rent was served, to which sectodnhs

1987 Act applied. Section 48 required the tenant to be given an address for service and,
since that had not been done, rent was not in fact payable. Because the tenant had not
been given an address for service, in the words of section 48(3) d@8feAtt (with
emphasis added):

3«DQ\ UHQW RU \othéhwideFdddrerK hdJtdmdnt to

WKH ODQGORUG VKDOO « EH WUHDWHG IRU DOO
due from the tenant to the landload any time before the

landlord does comply with that subsection

The notice to pay rent was served in August, and a notice to quit based upon it was
served in October. In December, the tenant was given the necessary address for service
in a way which made the landlord compliant for the purposes of section 48. After this
the landlord served a fresh notice claiming the arrears of rent. In subsequent
proceedings, the tenant disputed that the old rent became due upon late provision of the
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194.

195.

196.

service address. Giving the leading judgment, Ralph Gibson LJ said that the rent was

SRWKHUZLVH GXH™ LQ WKH ZRUGV RI VHFWLRQ DQG

due upon late provision of the service address. He said (at p 343):

3$00 WKH UHQW LQ UHVSHFW RI ZKLFK WKH QRWLFFE
ZDV VHUYHG ZDV 3 RWKHUZLVH GXH I[URP WKH WHQD

it was due but for the effect of section 48(2). The letter of
December 3 was a valid notice under section 48(1). This
provison can be given no effect in derogation of the landlord's
legal rights beyond that required by the terms of the enactment.

7KH UHQW 3RWKHUZLVH GXH" WKHUHIRUH LV WR E
IRU WKH WHQDQW DW DQ\ WLPH EHIRUH WKH ODQG1

section 48(1); but such rent becomes due at the time when the
landlord so complies, and continues due thereafter. There is no
justification for any extension of the period of time over which
the rent is treated as not due whether until the end of thabday,
for a reasonable time, or until the next rent day. The cases cited
for this purpose are, in my judgment, of no relevance. No
guestion of construction of contractual obligations arises as to

ZKHQ WKH UHQW ZDV 3RWKHUZLVH GXH IURP WKH W

respect of which the notice was served was due from the tenant
ZKHQ KH UHFHLYHG WKH QRWLFH °

7TKHUH LV QR HTXLYDOHQW RI WKH SKUDVH SRWKHUZLV|

are concerned.

Ralph Gibson LJ concluded his decision on this point by saying (at p 346):

3, Q VR IDU DV WKH QRWLFH LQDFFXUDWHO\ DVVH

SRWKHUZLVH GXH” KDG EHHQ GXH RQ DQG IURP W

listed, it did not mislead and could not reasonably have misled
the tenant in any way. Furthermore, it did not and could not
affect the tarity of the notice as to what the tenant was required
to do or what the effect would be if the tenant did not comply
with it. To treat this notice as invalid, therefore, would be to carry
the need for strict compliance with the statutory requirement to
alength beyond any useful purpose. The statutory purpose of the
notice was fully satisfied. On this ground alone | would allow
ths DSSHDO °

The claimants also relied drrecarrell House Ltd v Rouncefie]d020] 1 WLR 4712

a case under secti@1A of theHousing Act 1988In that case, there was a statutory
obligation on the landlord to check boilers for safety every 12 months, and to serve a
copy of agas safety record on tenants within 28 days of the check or (in the case of a
new tenant) before the tenant began occupation. The landlord failed to provide the
record to the tenant before occupation but did provide it to her, belatedly, 7 months into
thetenancy. The landlord was also late in performing the next boiler check. Following

both these instances of late compliance, the landlord sought possession. The tenant
resisted the claim, on the basis that the possession notice had been served when the
landORUG zZDV 3LQ EUHDFK RI D SUHVFULEHG UHTXLUHPH

of the 1988 Act. Section 21A(1) provides:
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197.

198.

199.

200.

201.

202.

203.

3A notice under subsection (1) or (4) of section 21 may not be
given in relation to an assured shorthold tenancy of a dwelling
house in England at a time when the landlord is in breach of a
prescribed requiremerit.

7KH &RXUW RI $SSHDO KHOG E\ D PDMRULW\ WKDW Wk
that the records be provided, not that they be provided on time. Consequently, there was

QR EUHDFK RI D 3SUHVFULEHG UHTXLUHPHQW" ™ ZKHQ \
provided the necessary records had been given to the tenant before then.

However, thisvas because trstatutory GHILQLWLRQ RI SSUHVFULEHG UHT
the fact of the record provision but expressly excluded the statutory deadline for it; see
Trecarrell House Ltd v Rouncefiglg020] 1 WLR 4712at 4716C, 4721H and 4722D

E per Patten LJ.

By contrast, there is no such distinction in regulation 6 of the Fitness Regulations, with
which we are concerned.

Patten LJ did go on to discuss the effect on the statutory purpose of this conclusion. In
doing so, he emphasised that failure to meet the deadlines was punishable as a criminal
RITHQFH ZKLFK KH GHVFULEHG DV 3WKH SUdnB.DU\ VDQF\

There is, however, no criminal sanction for rmompliance with theFitness
Regulations or the AcCriminal justice is not a devolved mattard there are aspects

RI FULPLQDO ODZ WKDW DUH EH\RQG VaKareSHtQ@QHG GV
Schedut 7B para 4 of the Government of Wales Act 2@bject to those limitations,
Welsh Ministers and the Senedd Have devolved power, which they regularly
exerciseto create new criminal offencéddowever,no criminal sanctions for breh of

the Act orits associated regulations have been created, either by Welsh Minrdtegs o
SeneddTherefore, the defendants and the Welsh Ministers are correct to say that, if
regulation 6(7) does not mean what we have said it appears totireeanonsequences

for a landlord who does not comply with the statutory deadlines are practically nil, even
if the default continues for months or yeafFbat appears to us to be contrary to the
statutory purpose, which is not only to impose requirements (as to the provision of
ECRsto tenants) but to enforce them with consequenmgpioviding that the tenant

is not required to pay renfJo revive, with retrospective effect, the requirement to pay
rent is to render the regulation toothless far as tenants are concerned.

,Q IXUWKHU GLVFXVVLRQ 3DWWHQ /- FRQVLGHUHG WKH

$ RI WKH $FW LQ WKH FRQWH[W RI LW EHLQJ D SK
OHJLVODWLRQ DV SDUW RI D VWDWXWRU\ LQK2ZELWLRQ
QRWLFH" SDUD LH D SRVVHVVLRQ QRWLFH +H R

GRFXPHQW GRHV SURYLGH WKH WHQDQW ZLWK WKH L¢
argument that late delivery altogether precluded service of a section 21 possession
noOWLFH DV 3DQ XQOLNHO\ UHVXOW" %XW KH DJDLQ HPSI
GD\ GHDGOLQH IURP WKH GHILQLWLRQ RI 3SUHVFULEH
referred to the draconian effect of the perpetual loss of the right to serve a 2éction
possession notice, as (at parasi2d did King LJ.

In the present case, the consequence is not as draconian as the claimants suggest. It is
limited to the amount of rent in respect of the period whef=CR was provided. A
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compliant landlord will suffer no loss of rent at all.diigent landlord will have no
difficulty in complying on time, or, if failing to comply on timi, putting matters right
quickly, as the claimantdid in this caseThe loss of rent in each case will invariably
be precisely limited by the amount of rent, and suffered only in respect of the period of
nontcomplianceThe loss of rent for a period of time is not comparable tpéneetual

loss of a right to serve a sectiBh notice of possession cotiered inTrecarrell House

Ltd v RouncefieldThe large sums at risk for the claimants are in respect of very large
numbers otontractholdersbut are not, in individuatases, said to be lardeooking

at the other side of the question, the consequence twiieactholderof not having

an ECR,and therefore not being assured that the property is safe (if it is safe)
informed about respects in which it is or may not be safight reasonably be
considered significant by thdegislators, who have psed these enactments
accordingly

204. We do not acceptW KH F O DL P D Q Whdtflate XrEusloN wflike @CR is good
enough, and that it is disproportionate (and therefore implausible) to read regulation
6(7) as not allowing rent to be claimed retrospectiVlg. accept the submissions of
the defendants about the real and practical importancertwactholders of being
given the information in the ECRraight awayand not months or years lathis is
particularly given the fact that themtractholderdoes not know that the property is
safe until then and may discover, on receiving the ECR, thaadtimllynot safe or
thatfurther investigations or specific remedial actayesuggested by the ECR.

205. The statutory purpose is, not only that dwellings should be fit for human habitation, but
that there should beegular testing and reporting, including reporting to thetiact
holdes as the persons most affected by electrical hazards anddltters affecting
or potentially affecting fithess fdrumanhabitation. The statutory purpose is, not only
to give ontractholdes rights when their property isbjectively unfit for human
habitation, but to give them also information rights so that they haueaase (when
it is not unfit) and details of what is requir@dhen it is, or may be, or is at risk of
becoming, unfit)The statutory purpose is to incentivise landlords to honour these rights
by linking compliance directly with their right to receive reft/e consider the
construction we have adopted to be consonant with the statutory pufitese.
FODLPDQWVY FRQVWUXFWLRQ ZKLFK ZH KDYH UHMHFW
purpose as a whaleslating as it doesonly to a part of iand freeindandlords of any
risk totheirrent if they do not comply with the information requirements of the Act and
its associatedegulations

ISSUE 3

206. Issue 3s about the extent to whithe ECRswhich contractholdess are entitled to be
given have to covethe common part®r communal areapV ZHOO DV WKH GHIH
own accommodation

Issue 3 Law

207. Issue 3arises becauddere is a dispute aboWKH PHDQLQJ RI WKH ZRUG 3¢
this context.

208. 6HFWLRQ GHDOV Zinask foNrdidarOhlad ddRdat®d st is set
out in par§22 abové Section 9(1) of the Actsays that théandlord must ensuré W K D W
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209.

210.

211.

212.

213.

WKH G ZH Oforlh@uddn habitationsection91 SURYLGHV WKDW 3WKH G
WKHVH SXUS R¥YtHevdvieQing@oxnd ipaft 8nly of a buildingthe structure

and exterior of the buildingand the common partsSection 91is a fundamental

provision which is incorporated as a term oftl# relevantontractgsection 91(3)

Section 92eals with WKH ODQG ORUG 1 Vthe &vlling \Wehait Ot isvsBt NHH S
out in parf23 abov§. Section 2(2) provides thatif the dwelling forms part only of a

building”’, the landlord mustNHHS LQ UHSDLU DPRQJ RWKHU WK
LQVWDOODWLRQV LQ WKH GZHOOLQJ" 6HB2M®H LQVWI
LQFOXGH 3DQ LQVWDOODWLR®G RW IWHK HK N R B&dpd RZIx WHHOU-
92 is another fundamental provision (section 91(5)).

Section 94 is the provision empowering Welsh Ministers to make regulations in relation
to thefitness for human habitatioR| 3D GZHOOLQJ" ™ L4 zhb«bv?/ HW RXW LC

Regulation 11 of the Supplementary Regulatiprsvides that theantractholderis
QRW UHTXLUHG WR SD\ UHQW ZKHQ 3WKH ©@ZdtaOLQJ L

parg26 abov}a

The Fitness Regulations provide that words and expressidins Fitness Regulations
SKDYH WKH VDPH PHDQLQJ PeduMdtisr®)) KDYH LQ WKH $FW’

We have already considered regulation 6 of the Fitness Regulatiealsg with
electrical safetyin relation to earlier issues; it is set out in full at pE@2o[34 abové

Forlssue 3what is relevant in regulation 6 is:

) 7KH REOLJDWLRQ RQ WKH ODQGORUG WR HQVXUH W
GZHOOLQJ B6UHIJXODWLRQ

i) The obligation to provide a copy to thentractholder regulation 6(3).

i) 7KH SURYLVLRQ WKDW 3% GZHOOLQJ LV WR EH WUHI
a time when the landlord is not in compliance with a requirement imposed by
WKLY UHIJXODWLRQ™ UHJXODWLRQ

iv) 7KH GHILQLWLRQ RI 3HOHFW ohedhDt@ndpértiohvahdL QVSHF
WHVWLQJ RI HYHU\ HOHFWULFDO VHUYLFH LQVWDO

V) 7KH GHILQLWLRQ RI 3HOH FiWadwelihg MHRudewiiH LQV WD
emphasis added)

3« where the dwelling forms part only of a building, an
electrical service installationwhich directly or
indirectly serves the dwelling and which either

(a) forms part of any part of the building in which
the landlord has an estate or interest, or

(b) is owned by the landlord or is under the
landlord's control

(regulation 6(8))
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214. Section 246(3) ofthe AABURYLGHYV WKDW 3'ZHOOLQJ LQ UHODWLR
meansthee ZHOOLQJ VXEMHFW WR WKH FRQWUDFW”~

Issue 3 Facts

215. Issue 3 is only relevant tdrs Mitchell. None of the occupation contracts in the other
casesnvolvedany common parts or communal areas.

216. The 3GZHOOLQJ  LQ OUV OLWFKHOOYV FDVH LV RQH RI !
occupation contra@nd this refers to the dwelling as follows:

s 7KLV FRQWUDFW falsh@dby falVad&s)ODW >
SWKH GZHOOLQJ’

1.6 The dwelling consists of 2 bedroom Flahe maximum
number of people entitled to occupy the dwelling is 3.

217. Inrelation to Mrs Mitchell, it is accepted that her landlord @aleHousing Group Ltd)
was responsible fasbtaining ECRs in respect of relevant communal areas (para 21 of
the agreed facts).

218. Coastal Housing carried out alectrical safety inspectiof§l) and obtained an ECR
in respect othe communal areas Mrs MitchellfV E O R F bonR6 JuyR20¥Y/ A
copy was sent to her by firstass post on 2 April 2024. It is accepted that it was given
to her on or about 4 April 202Zhis was somewhat later than the date on which she
got the ECR for her own flat (which was on 14 March 2024 pse :‘

(Cd

Issue 3+Arguments
L &ODLPDQWYV DUJXPHQWYV

219. 7KH FODLPDQWVY SRVLWLRQ LV HEdkSrve{afidn\w l4sbelL Q WK F
3, from the court. These are as follows:

3 Pwelling ffor the purposes afegulation 6 of the Fitness Regulations the
uv&lling fivhich is identified as a Key Matter in the occupation contract (as per
section 246(3) of thdct). It does not bear the extended meaning in section
91(2) of the Act.

Where a dwelling forms part of only of a building, aslectrical safety
inspectiormustinspect and test every electrical service installation in a dwelling

which directly or indirectly serves the dwelling, and which eitlagforms part

of any part of the building in which the landlord has an estate or interast, o
RZQHG E\ WKH ODQGORUG RU L¥souQoB kegulatiockH O D Q C
6(8) of theFitness Regulations.

Accordingly, landlords are not required to give a copy of an electrical condition
report for communaparts (as defined in section 252 of the Aat)order to
satisfy the requirements in Rdgtion 6 of theFitness Regulation$
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220.

221.

222.

223.

224,

225.

7KH FODLPDQWY DUJXH WKDW WKH VWDUWLQJ SRLQW L\
contract pursuant to sectio?43(3) of the Act and as set out in the Key Matters section
RI KHU RFFXSDWLRQ FRQWUDFW ZKLFK UHIHUV RQO\ W

They apply that to regulation 6 aadyuethat their duty is to provide an ECR for Flat
1 alone and not for any electrical sockets or any other electrical installation in the
common parts.

Theyacceptwhat is said in regulation 6(8) of the Fitness Regulatadmitdwellings

which formonly part of abuilding, in which casean electrical service installation
3ZKLFK GLUHFWO\ RU LQGLUHFW Oif itvshpartyoH e MiKiHg G ZH O O L
or controlled by the landlor@see parf213v) above).However, they argue that an

electrical service installatiom common parts is not covered by regulation 6 unless it

is within the regulation 6(8) definition or within the definition of dwelling (limited to

Flat 1 itself) in section 243 of the Act. They do not accepteletrical installations

ZKLFK GR QRW B3:GLUHFWO\ RU LQGLUHFWO\" VHUYH W
regulation 6(8)) require service of an ECR merely because they are located in common
SDUWYV ZKLFK DUH ZLWKLQ WKH H[¥etiahOHIBIBGd-ACL QLWLRQ

They give as an example (not, howewd@aiming that it isin any way similar to Mrs
OLWFKHO @fcdmpléx Welvelopment comprising shops, communal areas and
individual residential flatswherethere maytheoreticallybe an electricity substation
outside buildingdrom which, at some pointhe electrical supply splitsn order to
supplyelectricity to the different locations. Each individual flat may have its own cable

to direct the electricity. Thelaimants say that, in that case, sistatiorwould (in the

words of regulatior6(8)) be S LQGLUHFWO\" VHUand @& cablkdbuld ZHOOLQ
Hirectly " serve the dwellingThey say thategulation 6(8)must not be read so as
extend the requirements in regulations 6(1) and 6(3) to give them an unnaturally wide
meaning i.e. ECRs do not need to be given for, e.g., communal car parks, communal
lounges and other communal parts (such as hallways and stairwells) where there is no
electrical service installatiothere which servethe dwelling.

In the alternativeand in any event, thelaimantsargue that, even if theyo need to
provide an ECR for communal are#ie failure to give such an ECR does not engage
the consequences under regulation 6(6) of the 2022 Fithess Regulations so that the
property is not unfit for human habitation and there is no entitlement foottieact

holderto withhold rent.

They point outthatsomeoccupationcontracts will have provisions relating to service
charges which may be included in, or be in addition to, rent. Such charges, when dealing
with tenancies and contracts grantedrégistered social landlordgsually (they say)
attach to services or items being provided (including the supply of utilities) in the
communal parts of a building. IMrs Mitchell 1V F Ondddterms 3.7 to 3.9 of the
occupationcontract,she is to payervice charges for the services and it€osastal
Housing Group Ltdprovide These are listed ilAnnex D to the contrachs
Administration Caretaker CCTV Maintenance CCTV Replacement Cleaning
Communal Electricity Communal Flooring Replacemenfommunal Water Rate
Electricity Maintenance Fire Alarm Maintenance Fire Alarm Replacement
Firefighting MaintenanceHeat CharggeLift Maintenance Lift ReplacementRefuse
Collection Remote Door Entry MaintenancRemote Door Entry Replacemeitv
Aerial Maintenanceand TV Aerial ReplacementSome of these arelectricaly
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226.

227.

228.

229.

230.

operatedtems(suchas CCTYandRQH RI WKHP LV LQ WHUPV 3HOHFW
The claimantsay that disputesoncerning service charges are governed primarily by

the Landlord and Tenant Act 1985 and determined primarily by the Leasehold
Valuation Tribunal.They point out that nothing in the Act or regulations, or in the
occupation contract, provides Mrs Mitchell wdtright to withhold payment of service

charges.

The claimants submthat WKHUH LV QR QHHG WR DSSO\ D XQLIRUP
across the whole of the Act. ThagueWKDW UHIHUHQFHYVY WR 3GZHOOLC
parts are dealt with differently miifferent sections of the Act, referring, particularly, to

section 91(1), section 91(2), timrding adopted by regulation 6(8), and the different

wording again to be found in section 96(3).

LL 'HIHQGDQWVY DUJXPHQWYV

The defendants argue thAaGZHOOLQJ" IRU WKH SXUSRVHV RI UHJX
Regulationsis subject toWKH H[WHQGHG GHILQLWLRQ RI 3GZHOOI
91(2) of the Act, ands not limited by the definition in section 246(3) to the demised

premises subject to the occupation contract .oHlgnce, the defendants argue that
3GZHOOLQJ  IRU WKHYV Hot®XyF&aRNbiivValdoQ WEB KGWHW U X FW X U H
HIWHULRU RI WKH EXLOGLQJ DQG WKH FRPPRQ SDUWV"’

Although Issue 3 arises in relation to compliance with the regulation 6 obligation about
having a valid ECR during each period of occupation, the defendants suggest that the
FODLPDQWVY ORJLF th&dis¥/nvvB/Rus Debsdh MityoX d/ndt apply

WR DOO UHIdwehQ FWittiin WhR Fitness Regulations. Tase include
determining whether a dwelling is fit for human habitation (within the meaning of
section91(1)) by KDYLQJ UHJDUG WR WKH HPDWWHUV DQG
Schedule to thse egulationswhich includeentry by intrudersdomestic hygiene, pests

and refuseexplosionsand structural collapse and falling elemeiiisey alsainclude

the regulation 5 dutyo ensure there are smoke and carbon monoxide alarms in the
dwelling (regulation5).

The defendantaccept thategulation 2(1)which provides that words and expressions
in the Fitness Regulationghave the same meaning as they have in the€,Aaises a
guestion as to which dhe two apparently competing definitions contained in the Act
should prevailsection 246(3) or section 91(2)

The defendants submit that tpeovisions of the Actunder which, and for whose

purposes, the Fitnegegulationsare madeshowthatthe definitions in the Act do not

compete or contradict one anoth&he FithessRegulations were made pursuant to
sections94(1), (2)(b), (3) and 256(19f the Act Section 256 regulates the Welsh
OLQLVWHUVY JHQHUDO FRPSHWHQFH aRo&shodassistt HIXOD V
one way or another. Section 94 howevesti®ngly relied upon by the defendants,
HPSKDVLVLQJ WKH IROORZLQJ SDVVDJHV LQ:SDUWLFXO

3 7KH :HOVK OLQLVWHUV PXVW SUHVFULEH P
circumstances to which regard must be had when determining,

for the purposes of section 91(1), whether a dwelling is fit for

human habitation.
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231.

232.

233.

234.

(2) In exercising the power in subsection (1), the Welsh
Ministers may prescribe matters and circumstances

«

(b) which may arise because of a failure to convalh an
obligation under section 92

(3) The Welsh Ministers may by regulatiot:s

(@) impose requirements on landlords for thepose of
preventing any matters or circumstances which may cause
dwelling to be unfit for human habitation from arising;

(b) prescribe that if requirements imposed under paragraph
(a) are not complied with in respect af dwelling, the
dwelling is to be treated as if it were unfit for human
habitation

The defendants subntiat WK H H[W H Q G H GiwelkhyL dgtivadLiers&ion3

91(1) should apply toegulations 6(1) and (8), if not also to all ttest of the Fitness
Regulations They saythat referencesR 3GZHOOLQJ ™ L Qmuvstme&n RQ
3GZHOOLQJ LQ WKH FRQWH[W RI VHFWLRQ W IRO
also applies to regulation 3 and the Schedule to the Fitness Regulations, both of which

are made for the express purpose of section 91(1). Section 91(1) meesd ladongside

section 91(2). Thereforéhe defendantsay,for the purposes of determining whether
premisesare Q ILW IRU KDELWDWLRQ 3GZHOOLQJ  LQFOXGHYV
RI D EXLOGLQJ WKH VWUXFWXUH DQG H[WHULRU RI WK

By section WKH SUHVFULEHG pPDWWHUY DQG FLUFXPVWI
arise because of failures to comply with obligations usdetion92. Those obligations

include duties to repair the structure and exterior of the buildiegfibn92(2)(a)), and

also to repair and maintain a service installation which directly or indirectly serves the
dwelling and which either (i) forms part of the building in which the landlord has an

estate or interest or (i) is owned by the landlord or is umidecontrol Section

92(2)(b)). Therefore the defendants submit that failure to maintain service
installations or parts of the building located outside the demised premises can render
HWKH GZHOOLQJY XQILW IRU KDELWDWLRQ

The uPDWWHUV DQG FLUFXP VW DRgriebsRepulaond/ Krescéitbeld H G X O H
under gction94(1) and (2), include mattevghich the defendants say awdevant to

electri@l installations including lack of adequate lighting (par3); exposure to

electricity (pard@3); and fire (par24). The defendants submit that th@se matters or
circumstances which may occur in common parts, or areas of a building outside the
demised premises, but which can have the effect of rendering the demised premises
unfit.

Regulation6 is PDGH XQGHU VHFWLRQ , WV SXUSRVHV D
circumstances which may cause a dwelling touhét for human habitation from
DULVLQJ" VHFWLR @eventiveDequikz@dbts are not complied with, to
SUHVFULEH WKDW 3WKH GZHOOLQJ LV WR EH WUHDWHG
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235.

236.

dHIHQGDQWYV VXEPLW WKDW PDWWHUYVY DQG FLUFXPVW|
Jnatters and circumstancegrescribed under section 94(1) and @)r the reasons

already given, the defendants submit thate dmatters and circumstancesxtend to

the struture, exterior and common parts, and include various matters relating to
electrics.

From this, the defendants argue thtatvould be % wholly artificial and unwieldly
distinction” GHIHQGDQWYVT VNHOMWRSepamte KR iHearivig D U D
dwelling " used in sctions94(1)(2) from that used isection94(3), and consequently
WKH GHIL@eMg Radsirig urfdesection91(1) andegulation 3 from that used

in regulation 6. It would mean that:

)] The SUH YV F t¢quiréhr@n® VgrBventunfitness in relation to electrics were
limited to the demised premises, and did not apply to the structure, exterior and
common parts of the building

1)) A landlord would have no obligation to obtain an ECR or action its findings and
recommendations in common parts, even though those same common parts
might themselves actually be unfit for habitation (or render the demised
premises unfit) because of elecal hazards assessed in compliance with
section91(1),regulation 3 and the Schedule

i) This could mean thathe @ntractholder would be living in dangerous or
unsatisfactory conditions and their rent would not be payable pursuant to
regulation 11of the Supplementary Regulatiolt the defendants submit that,
withoutan ECR, they would have no evidence or confirmation of this position,
the resolution of the hazardsghtbe overlooked or delayed, and the preventive
objectives ofregulation 6 would be underminetihe defendants argue that it
makes no sense texclude the structure, exterior and common parts from ECRs
when hazards in those areasimpact upon the safety and comfort ohtract
holdess just as muctas those within the demised premises.

The defendants submit that, by contrd3tS SO\LQJ WKH H[WHdwéliings GHILQL
in section91(2) leads to workable and commesense outcomés S YR bf the
GHIHQGDQWVT VN Heysaymat thely dnalpdis(based on sections 91 and

94, ismirrored in the fundamental term section 91(1}hat the landlord must ensure

that the dwellings fit for human habitatioD QG LQ FODXVHYV DQG R1 O
occupation contract, which provide that the obligation on the landlord to ehstire

SWKH GZHOOLQJ LV ILWLIQRROKXGHNQ KIDW KW DB HR@LQJ IF
D EXLOGLQJ WKH VWUXFWXUH DQG H[WHULRU RI WKH
6.2). They submit that their analyssQWURGXFHV V\PPHWU\ EHWZHHQ V
WR NHHS 3VHUYLFH LQVWDOODWLRQV™ LQ UHSDLU DQG
section 92(2)(b) of the Act, and the duty under regulation 6(1) to obtain an ECR which
LQFOXGHY WHVWLYQUFRHH EQUWDPW O IDRDLCR RtasY. TBeH I L QH G
GHILQLWLRQV RI 3VHUYLFH LQVWDOODWLRQV  DQG 3HOF
identical. The defendantarguethat section 92(2)(b), read in conjunction with section

95(5), applies to common parts outside the demised premhisgs’c WKDW WKH ODQ
compliance with section 92(2)(b) thereforn®st likelyrequires periodic completion of

electrical safety inspections in accordance with electrical safety standards within
common parts in any eveithey suggest thaegulation 6(1) may not add much to that
obligation.
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237.

238.

239.

240.

241.

242,

The defendants say that théseno textual or any other basis to supportd@D LPD QW V {
argumentWKDW WKH HOHFWULFDO VHUYLFH LQVWDOODWLR
LWV 3E tsldddtaMHousingleads in para 80 of their Particulars of ClainThe

defendants say th#te Fitness Regulatiormovide, in terms, thatey will apply to

DQ\ LQVWDOODWLRQ ZKLFK 3GLUHFWO\ RU LQGLUHFWO\

The defendants submit that thereinsfact,no tension between the extended definition

R1 3G ZH @QforLtieg purposes of repairing obligations and unfitness, including the
preventive obligations imposed by regulatiot® QG WKH REOLJDWLRQ WR
GZHOOLQJ LQ WKH ZUdceupsitidQconvad puitdirumt ©@ vectiohsVZa(e)

and 32(2)They argue that thatbligationdoes nanore tharrequire the addressf the

dwelling to be defined as a key terithey point toparagraphs 109 and 126 the
([SODQDWRU\ 1IRWHV WR WKH $FW DQG 7HUP RI OV O

The Explanatory Notes weveritten after the Act received its Royal Asseftiey were

prepared by the Education and Public Services Group of the Welsh Goverfiment

assist the reader of the Act S D U Dhe Explanatory Notesshould be read in
conjunction with the Act but are not part of it S D URara 109 refers tthe Key

0 D W W Hotbperiyrdpetific information such as the amount of rent and the address

DQG SDUD DOVR LGHQWLILHYVY WKH .H\ ODWWHUV DV -
as theoccupation date, the amount of rent, dhd rental periods (such as weekly

monthly). Clause 1R1 OUV OLWFKHOOTV RPAF XHD\GHRBEQ3 AHR QDNUED B
ODWWHUV  DQG OLVWODWKHEHLDV EWREXEGEAHAOLQJ’

The defendantssay thatif they are correct that the extended definition3dd ZHOOLQJ”
applies underregulation 6(1), nortompliance necessarily has the consequence
considered under Issue 1A tlmant is not payablddence, the defendants say that Mrs
OLWFKHOOTTV FODLP LV IRAPriNGR4 whetdhd WaS gied e ECR R Q
for the common parts.

LLL :HOVK OLQLVWHUVY DUIXPHQWYV

7KH :HOVK OLQLVWHUVY SRVLWLRQ LV WKDW ZKHWKHU
LQGLUHFWO\ V H Uthihvth® mearikigOoD le@ulhtion 6(8) of the Fitness
Regulationgs fact sensitive and may also involve an evaluative judgriéetefore,

an ECR should, in certain circumstances, include the inspection and testing of electrical
LQVWDOODWLRQV ZKLFK DUH ORFDWHG RXWVLGH RI D
LQGLUHFWO\ VHUYH WKH GZHOOLQJ cintploveikehand D Q GO R L
in which the installation is situated.

The Welsh Ministers also argue that, everad a matter of judgment, an installation

outside Flat 1 should have been included in the earlier wiBh was sent to Mrs

Mitchell, that defect may not lead to a breach of regulation 6(1) or 6(3) or, therefore,
engage regulation 6(60 as to risk the right to rent because of the operation of
regulation 11 of the Supplementary Regulatiortss is because the Welsh Ministers

submit that an ECR may be flawed or incomplete in any number of respects bat such

flaw would not necessarily lead the earlier ECRbeing regarded as a nullity or as a
GRFXPHQW ZKLFK GRHV QRW GLVFKDUJH WKH ODQGOR
and, thereforerevive any right to rent which had previously béest. They say that

this question, also, should be regarded as fact sensitive.
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243.

244,

7KH :HOVK OLQLVWHUV VD\ WKDW WK HwRpupop @WVY SU
cover every case, without regard to these issues which are said to-denfitve- go
too far and should not be granted.

The Welsh Ministers do, however, agree with the claimants that, if an electrical
installation does not fall within the wording of regulation 6(8) of the Fitness
Regulations, it is not brought into tBS| and ECR régime by the extended definition
of dwellingin section 91(2) of the Act.

Issue 3- Decision

245.

246.

247.

248.

249.

We are concerned by the theoretical and hypothetical nature of some of the arguments
addressed to wmnd, consequently, by the suggestion that we should make declarations
about the detailed operation of the Act and regulation 6 which are not securely anchored
in the facts of any particular case

This issue arises, as we have said, only in the case of Mrs Miithedls not obvious

to us what, if any, electrical installations outside herdtatactually in disputeshich

would not fall within the definition in regulation 6(8) of the Fitness Regulations (which

all parties accept as being applicable) but whiatuld fall within the extended
GHILQLWLRQ RI 3GZHOOLQJ" LQ VHFWLRQ RI WKH $F

W LV FRPPRQ JURXQG WKDW VRPH HOHFWULFDO LQVWL
included in theECR given to her on 4 April 2024ollowing the ESI of the communal

area$. The question will be to what extethiese external electrical installatiatisectly

or indirectly served Flat.Irhis question will need to be the subject of evidence and, if

Coastal Housing Group Ltd are founda®in breach by not serving this ECR sooner,

there will be consequences which we have explainader Issue 1 and lss 2.What

that extent is was not clear from the evidence presented to us, or from the arguments
addressed to usiowever, wewere shown references thstribution boardsone or

more of whichpresumablydirectly or indirectly served Flat 13' %~ RQ SDJH RI

LQ WKH ODWHU (&5 ZKLFK LV $SSHQGL] WR &RDVWD
Claim). We were shownin the same documeneferences to meter rooms and meter
cupboardsone of which presumablgirectly or indirectly served Flat, Although the

claimarts were not able to say whicHowever, one of the details were known to

Counsel or explained in the evidence and s@s not possible to go much further than

thatin argument

ORUHRYHU LW zZDV QRW SDUW RI OUV OLWFKHOOYV F
installation in the common parts which wast included even in the later ECR, and

which ought to have been included if the definition in section 92(1) of the Act applied,
butwouldnotEH LQFOXGHG LI LW ZDV RQO\ WKade@e¢iridaQ LWLRQ
service installation which directly or indirectly serves the dwelling KDW DSSOLHG

As long as some of the electrical installations in the later report directly or indirectly
served Flat 1 (which seems to be acceptddy,Mitchell isable to hold her landlord to
account for failing to comply with its obligations under regulatidsy&upplying her

with a copy of the later ECR undl April 2024. It follows that Coastal Housing Group
Ltd faces, in relation to Mrs Mitchell, the consequences of our decisionsistwes 1

and 2in relation to the latprovisionof the ECR covering communal areas 4 April

2024 The question of which, if any, of the electrical installations were outside
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250.

251.

regulation 6(8) but within the extended definition in 92(1) adds nothing to the rights
and obligations of the parties either way, becdheg wereall in one ECR.

We do recognise thavery casenust be decided first ats facts, and thaédgecases
in the laware bestdecided only when the facts of any particular case require that
decision.

We therefore do not propose to make any declarations on Is3ine 3tartingooint

must be the definition of dwelling in regulation 6 itseliat is, the definition in
regulation 6(8)The definition in section 91(2) does appear to applyel|l because of
what is said in regulation 2Ve see force in the submission of the defendants that
section 243 does ndtave to be read as conflicting with and, therefore, potentially
excluding the operation of section 91(2) on the scope of regulation 6. However, we
make no decision on the point because the facts of the case do not engage it.

ISSUE 4

252.

253.

254,

The claimants raiseldsue 4decause theyere unsure of the answers to two questions

)] What written confirmation of works needs to be given under regula@i@))
and 6(5) of the Fitness Regulations.

i) How far back in time a landlord has to go under regulationgt§(&hd 6(5) in
order to provide the written confirmation of works to whaatontractholderis
entitled.

It turned out that all those parties who expressed a view on the first question were in
agreement about iThis meant thaherewas no need for us to decideThe claimants

and the defendants agree tl@atMinor Electrical Installation Works Certificaie

different from an Electrical Condition Report and regulation 6 does not applyAto it.

Minor Electrical Installation Works Certificate ieferred taoin Chapter 64, paragraph
644.4.201 of the Wiring RegulationgBS 76712018) which is anational stadard

published bythe Institution of Engineering and Technolo¢JT) and the British

Standards Institution (BSI)t is describedhereasa form of certificate which may be

JLYHQ 3 ZKHUH HOHFWULFDO LQVWDOODWLRQ ZRUN GRH
RU UHSODFHPHQW RU D GLVWULEXWLRQ ERDUG RU FRQ

The claimants and the defendants agirest the answer to the first questionas
follows:

3$ ODQGORUG LV QR odtradtixolderel ind R JLY H
Electrical Installation Works Certificate (MEIWC) in order to

comply with the requirements of regulation 6 of the Fitness
Regulations (in particular, the requirements of regulation 6(1)
and6(3)).

For converted contracts, under regulation 6 of the Fitness
Regulations, a landlord must provide written confirmation of any
investigatory or remedial work carried out on or in relation to an
electrical service installation in the dwelling aftee Relevant
Date [as to which, see below]This duty includes but is not
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limited to investigations or works which have arisen as a result
of the most recent Electrical Condition Report.

255. There is no live dispute between any claimant or any defendant which requires the first
guestion to be answered in these proceedargk we do not propose to make any
declaration in relation to.it

256. The parties do not agree on the answer to the second question, and it is the answer to
that question which will determine the Relevant Date to which we have referred in para
252.ii) above The claimants say that the Relevant Datd iBecember2023 The
defendants say it is 1 Decemi2&22

Issue 4 Law

257. Regulation 6(3)(b) of the Fitness Regulations prov{geth emphasis added)

§3) The landlord must ensure that thentractholderis, before
the end of the period df4 daysstarting with the occupation
date, given?

«

(b) where investigatory or remedial work has been carried
out on or in relation to an electrical service installation in the
dwelling after the electrical safety inspection to which that
report relates (and before the occupation dat@jtten
confirmation of work.

Regulation7(4) provides thatwhere the occupation contract is a converted contract
(see par SRFFXSDWLRQ GDWH’ nhe@nd.tve HxyOnDigh isRL2
months after the conversion date. 1 December 2023 (becaubke conversion date
was 1 December 2022).

258. Regulation 6(5) of the Fitness Regulatigmevides(with emphasis added)

§5) Where investigatory or remedial work is carried out on or in
relation to an electrical service installation in the dwelkftgr

the occupation date the landlord must ensure that tlemtact
holderis given written confirmation of work before the end of
the period of 14 days starting with the day on which the landlord
received the confirmation.

259. Thewordingof regulation 6(5ppplies to newantractholdes and convertedontract
holdes alike.The defendants are convertazhtractholdess whohadtenanciesinder
the previous legislatiowhich were converted intoccupationcontracs whenthe Act
came into forcéseepard21 abové, but this makes no difference to thetualwording
of regulation §). This is in contrast to the express modification of regulation 6(3)
referred to in paand par@257 abov

11%

260. ParagrapiB1of Schedule 12 of the Act provides:
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261.

262.

263.

264.

265.

SThe occupation date

31. The occupation date, in relation to a converted contract,
is the day on which theoatractholder became entitled to
occupy the dwelling under the tenancy or licence which became
an occupation contract on the appointed day.

7KH 3D S SRL QM HDBecénmber 202Zherefore, pamgraph31 of Schedule 12
means, in effect:

8The occupation date

31. The occupation date, in relation to a converted contract, is the day on
which the ontractholder became entitled to occupy the dwelling under the
tenancy or licence which became an occupation contract on [1 December

@

TheFitness Regulation@s we have said abovgovide that words and expressions in
WKH )LWQHVYV 5HIXODWLRQV 3KDYH WKH VDPH PHDQLQ.
2).

Issue 4+Arguments
L &ODLPDQWVY DUIJXPHQWYV

7KH FODLPDQWY FRQWHQG WKDW 3R RBrX&®IEeRaQtsG DW H’
must mean 1 December 20@3 it does in regulation 6(3))hey say thatiFRFFXSDWLRQ
G D \waelthe meaninggiven byparagraph 31 of schedule 12 of the fttie date on

which the ®@ntractholder became entitled to occupy the dwelling under the tenancy
orlicenceZKLFK >ODWHU @ EHFD P H), hi@wsukl fedEtoan atliRpd FRQ W U
result” where a landlord does not have to have a valid ECR under the 2022 Fitness
Regulations for converted contracts but does have to give writtéinroation of works

(para RI WKH FODLPDQWVY VNHOHWRQ DUJXPHQW

The claimantsay, forexamplethat LI 3SRFFXSDWLRQ GDWH"™ PHDQV WKF&t
contractholderbecame entitled to occupy the dwelling underdhginal tenancy or

licence, it is impossible for thelaimants to comply. The occupation date for Mrs
OLWFKHOO T Murndét @avdefnfiovl2 July 2010The claimantssay that they

cannot comply with regulation 6(5)tliis means they had tpve written confirmation

of works within 14 days of receipt of that confirmation since 12 July 2Z01l-ODLPD QW V |
skeleton argument para 64)

It turned out that neither the defendants nor the Welsh Ministers argued for this
interpretationas will be seen when we come to their arguments

As to regulation 6(3)(b), th@aimants submit that this too must be limited to the period
between the most recent ECR given under regulation 6(3)(a) and the occupation date.
For converted contracts the occupation date is 1 December@®8laimants submit
thatregulation 6(3)(b) does not requitee landlord to provide written confirmation of
works between the date of last ECR prior to the regulations coming into force and the
ECR given under regulation 6(3)(a).
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266.

267.

268.

269.

In oral argument, the claimamtstedthatQ R SDUW\ FRQWHQGHG WKDW WK
in regulation 6(5was the date theoatractholdess originally became tenants.g. 12

July 2010 in the case of Mrs Mitchelowever, they did not accept the interpretation

of the Welsh Ministers and of the defendants (below) that it should be constithed as
SDSSRLQWHG GD\" UHIHUUHG WR LQ SDUDJUDSK R1
December 2022Rather, the claimantsiaintained their argumerhat it must bel

December 2023They said that regulation 6 &0 be looked at as a whole, and
regulation 6(5) hsto be construed in the light of regulatié¢8)(b) which is, in the case

of converted ontractholdes, by virtue of the modification applied to them by
regulation 7,in respect of an occupation date defined as 1 December Z02$.

submitted that regulation 6(®) refers(with emphasis addedp 3 LQYHVWLJIJDWRU\
UHPHGLDO ZRUN « FDUULHG RXW RQ RU LQ UHODWLRC
the dvelling after the electrical safety inspectiorc (and before the occupation

date " DQG UHJXe®BrsMt3RQYHVWLIJDWRU\ RU UHPHGLDO ZRU
in relation to an electrical service installation in the dwellditgr the occupation

date” 7 Kfittogether and should have the same definition of occupation date applied

in each which would (because of the express modification in regulation 6(3)) be 1
December 202

(i) 7TKH 6HFRQG DQG 7 Kigun@EnQWHUYHQHUVY

The Second and Third Intervenaigreethat the conversion date was 1 December 2022

and, accordingly, the notification duties in regulations)@)3and (b) of the Fitness
Regulations only arise with effect from 15 Decent@&23. However, they alsaythat

only regulation 6(3) is modified by regulation 7(dhd there is nsuch express
PRGLILFDWLRQ RI 3RFFXSDW L poQrequiatgns(4),\Rhithdded X OD W L |
not raise any claim in these proceedjngs

They accept thaWKH 3RFFXSDWLRQ GDWH™ ZKHQ WKH ODQGOF
ZLWK WKH QRWLILFDWLRQ GXWLHV LQ UHJXODWLRQV
E\ SDUDJUDSK R(basd3 K dfitkeeX\v@itien Application to Intervene dated

2 July 2024; fopara 31 of Schedule kze par They submit thatwhile

the meaning of thiss not altogether cleait meanseither (A) the day the antract

holder first became entitled to occupy the dwelling under dhiginal tenancy or
licence, perhaps many years ago,(By the day on which they became entitled to
occupy the dwelling under theonverted contractl( December 2022)They say
construction (A) would impose an impossible dutyder regulations 6(4) and 6(5),
which did not come into force until 1 December 20PRey say that construction (B)

would mean that the duty under regulago6(4) and 6(5)(together with the
consequences for breach already considered) would have arisen a whole year before the
duties in regulations 6(3)(a) and (b) but with the same consequence-foomptiance;
namely,the ontractholdes were not required to pay rent during that period by virtue

of regulation 11 of the Supplementary Regulatidpsra 32 of their written
Application).

&RQVHTXHQWO\ WKH\ DUJXH WKDW HLWKHU LQWHUSUL
disproportionate burden on landlords which was clearly not intended by the Welsh

OLQLVWHKWE VXJIJHVW WKDW WKLV LV DV D UHVXOW RI1 3D
GUDIWVPDQ" SDUD RI WKHLU ZULWWHQ $SSOLFDWLRC(
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270.

271.

272.

273.

274.

275.

(iif) The position of the Welsh Ministers

The Welsh Ministers do not accepée suggestion of the other Intervena there has
been a drafting error.

They UHIHU WR WKH H[SUHVVY DOWHUDWLRJ] BetevidieH PHD Q|
2023in regulation6(3) of the Fitness Regulatiois the case of converted contracts
(para257 above

Theyalso refer to the express alteratiorregulation 6(4) by regulation(5) (see para

35 abovéto read:

3 :KHUH DQ HOHFWULFDO VDIHW\ LQVSHFWLRQ LV
contractholderhas been given a report in accordance with sub

paragraph (a) of paragraph (3) (as modified by regulation 7(4)),

the landlord must ensure that tlentractholderis given a copy

of the electrical condition report relating to the inspection before

the end of the period of 14 days starting with the day on which

WKH LQVSHFWLRQ ZDV FRPSOHWHG"’

The Welsh Ministers submitin para 26 of their written Response to the other
Interveners dated 15 July 2028at the effect of this is that

S« WKH VXEVWLWXWHG UHJXODWLRQ RQO\ DSS(
electrical safety inspections undertaken after the landlord has

already complied with (or should have complied with) its

obligation to provide a copy of the pegisting ECR on or before

14 Decerner 2023. In the circumstances, it is clear that there is

no drafting mistake in respect of the notification duty under

regulation 6(4) in respect of converted contracts. Specific

provision is made in respect of that notification duty as it applies

to conwerted contracts under regulation 7(5) which is both clear

DQG ZRUNDEOH ~

Since there is no claim by any defendant which engages this dispute in relation to
regulation 6(4), we say no more about that.

Turning to WKH RWKHU ,QWHUYHQHUVY VXJJHVWLRQ WKDW
relation to regulation 6(5), the Welsh Ministascept that regulation 7 makes no
amendment toegulation 6(5)n respect of converted contratigt deny that there has
been any erroiThey argue thate obligation under regulation 6(5) arises in respect of
any qualifying works which are done after fienessRegulations come into force i.e.

from 1 December 2022They saythere is nothing illogical in th&/elsh Ministers
concluding that converted contracts and new occupation contracts should both be
subject to this duty from the date when FhtnessRegulations ame into forceThey

argue that, byontrast to the obligations under regulations 6(1) and 6(3), which will
require landlords to take steps in respect of each and every dwelling subject to a
converted contract, the notification obligation under regulation 6(5) only arises in
respect of dwelhgs where qualifying wdis take placeThey suggest that its
understandable, therefore, that Welsh Ministersconcluded that the 12 month grace
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period granted in respect of regulations 6(1) and 6(3) was not required for regulation
6(5) which imposes less of a burden on landlords.

276. The Welsh Ministers therefore adopt construction(éB®)we have described it jrara
[268 abovkand deny, either th#tereis any reason to suspect a drafting error at all, or
thatthe requirements dhco Europe Ltd v First Choice Distributid2000] 1 WLR
586 for the adoption of a rectifying constructibave been satisfiedn Inco, Lord
Nicholls of Birkenhead said (at 592):

3This power is confined to plain cases of drafting mistakes. The
courts are ever mindful that their constitutional role in this field
is interpretative. They must abstain from any course which might
have the appearance of judicial legislation. A statut&psessed

in language approved and enacted by the legislature. So the
courts exercise considerable caution before adding or omitting
or substituting words. Before interpreting a statute in this way
the court must be abundantly sure of three matters:h@) t
intended purpose of the statute or provision in question; (2) that
by inadvertence the draftsman and Parliament failed to give
effect to that purpose in the provision in question; and (3) the
substance of the provision Parliament would have made,
althowgh not necessarily the precise words Parliament would
have used, had the error in the Bill been noticed. The third of
these conditions is of crucial importance. Otherwise any attempt
to determine the meaning of the enactment would cross the
boundary betwee construction and legislation: see Lord
Diplock inJones v. Wrotham Park Settled Est430] A.C.

74, 105. «

Sometimes, even when these conditions are met, the court may
find itself inhibited from interpreting the statutory provision in
accordance with what it is satisfied was the underlying intention
of Parliament. The alteration in language may be toe far
reaching. InWestern Bank Ltd. v. Schindl@®©77] Ch. 1, 18,
Scarman L.J. observed that the insertion must not be too big, or
too much at variance with the language used by the legislature.

LY 'HIHQGDQWVY DUJXPHQWYV

277. Thedefendants agree with the Welsh Ministers thattrue construction is construction
(B),i.,e. WKH 3RFFXSDWLRQ 6(DW tHé daporuwhitX b deferkRlants
became entitled to occupy thalwelling under the converted contraat ©ntract
holdes (1 December 2022pnd not the day when they originally entered into
occupatiorunder the préict legislationas tenants

278. 7KLV PHDQV WKDW WKH\ GLVDJUHH ZLWK WKH VXEPLVVL
GDWH’" LQ UHdhisbHaw béeQintended by the legislature to be 1 December
2023 when the contrags a converted contract, as expressly providethencase of
regulation 6(3).
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279.

280.

281.

282.

283.

284.

285.

286.

287.

7KH GHIHQGDQWYV DJUHH WKDW WKH 6FKHGXOH SDUD
GDWM :QRW ZLWKRXW GLIILFXOW\" LI DSSOLHG WR UHJ
contractsgpara RI1 WKH GHIHQG D QW VThey Hgre® wWitwtReZlddadtX P H Q W
and the Interveners thataannot mean andoes not mean the date upon which the
contractholderoriginally entered into occupation under the old legislation before the

Act (i.e. in 2010 in the case of Mrs Mitchell).

7KH\ IL[ KRZHYHU RQ WKH UHIHUHQFH LQ 6FKHGXOH
GD\" ZKLFK LV DJUHHG WR EH (inlddgréemé&Entwith the Wedls® G DU J>
Ministers)that this must be the relevant date for the purposesgoidation 6(5) if the

occupation contract is a converted contract.

It follows that regulation 6(5yequires a landlord togive the @ntractholderwritten

confirmation of 3nvestigatory or remedial work W RelBdRical service installation

in the dwelling ZLWKLQ GD\V RI UHFHLSW RI WKDW FRQILUF
is undertaken after 1 December 20Zhat is the case whether the contract is a
converted contract or not.

The defendants say thaseno warrant for concluding that this must be an oversight on
the part of the Welsh Ministers. Rather, regulations 6 and 7 of the Fitness Regulations
have drawn a distinction in the case of converted contracts: thepeaguirement to

give any ECRs until 15 December 2023 (a general obligation, which may apply to very
many dwellings, noting that the regulations apply to large stoddting landlords), but
there is a requirement to give an individualormtractholder confirmation &
investigatory or remedial work carried out to their individual dwelling from 1
December 2022They argue that this a specific obligation, owed to an individual
contractholder, where the administrative burden on the landlord is slight and the
reason for providing theontractholderwith written confirmation is obvioughey say

that there is no reason why a convertedtactholdershould be forced to wait longer
than a new antractholder would befor the regulation 6(5) information, and time
therdore runs from th@ppointed day of 1 December 2022 and does not require a period
of grace which would start time running only on 1 December 202Be case of
converted ontractholdess, as in the case of tiid&ECR The regulation 6(5) duty is free
standing and does not require there to have been an oblitatserve an ECR before

it comes into effect.

They say that this constructiatsodoes the least violence to the statutory wording
Issue 4 Decision

We prefer the arguments of tdefendants and of the Welsh Ministers to those of the
claimants

We start with the wording of the legislation.

It is an important fact that regulati®f(3) and 6(4)of the Fitness Regulationgere
amended in the case of convertedtcactholdeis and regulation 6(5) wamot

Placing regulations 6(3%(4)and 6(5) next to each other, using the wording that applies
to converted antractholdess by virtue of the amendments made by regulation 7, they
read as follows:
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288.

289.

290.

§3) The landlord must ensure that tlemtractholderis, before
the end of the period of 14 days starting idtibecember 2023]
given-

(a) a copy of the most recent electrical condition report, and

(b) where investigatory or remedial work has been carried out
on or in relation to an electrical service installation in the
dwelling after the electrical safety inspection to which that
report relates (and before the occupation date), written
confirmationof work.

(4) Where an electrical safety inspection is carried out after the
contractholderhas been given a report in accordance with sub
paragraph (a) of paragraph (3 the landlord must ensure that
the ontractholderis given a copy of the electrical condition
report relating to the inspection before the end of the period of
14 days starting with the day on which the inspection was
completed.

(5) Where investigatory or remedial work is carried out on or in
relation to an electrical service installation in the dwelling after
the occupation date, the landlord must ensure thatathieact
holderis given written confirmation of work before the end of
the period of 14 days starting with the day on which the landlord
received the confirmation.

$OWKRXIK WKH ZRUG 3RFFXSDW L6RBRat@b poidt' wheve W&/ HG L Q
KDYH HQWHUHG VTXDUH EUDFNHWY LQ WKH FDVH RI F
given a special meaning by rdgtion 7(4) which means it is 12 months after the
conversion date, anthe operation of the other relevant legislation fixes that for all
converted contractas1l December 2023, which is the date we have placed in square
brackets accordinglyThereforee WKHUH LV QR UHDVRQ WR FRQVWUXI
regulation 6(5) in the same way as in regulation 6(3): regulation 7 gives it a particular
meaning in regulation 6(3) which it does not give to it in regulation 6(5).

7TKHUH LV QR GHILQLWLRQ RI 3SRFFXSDWLRQ GDWH" IRU
6(5) within the Fitness Regulations, and regulation 2 therefore suggests that the Act
should provide the definition.

The definition inparagraph 31 of Schedule @ith the insertion of an uncontroversial
GDWH IRU 3S\WKH DSSRLQWHG GD\" LQ WKLV FRQWH[W

SThe occupation date

31. The occupation date, in relation to a converted contract,

is the day on which theoatractholder became entitled to

occupy the dwelling under the tenancy or licence which became

DQ RFFXSDWLRQ FRQWUDFW RQ > 'HFHPEHU @
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291.

292.

293.

294,

295.

296.

All the parties agree, and we agree with them, that this does not tmaathe
SRFFXSDW L Re&yulatibniN6Eh) id adate before 1 December 202t would
make no sense and would not be in conformity with the purpoe echeme of the
Act and the regulations

This means that paragraph 31 of Schedule 12 is not apt to provide a definition for the
purposes of regulation 6(5y any form of literal interpretation

However, paragraph 31 of Schedule 12 daeggest that the occupation date will not
be a date later than 1 December 2022.

Returning to the wording of regulations 6(3) through to 6(5) set out if2@arabov

11%

)] Theobligation to give a converteduotractholderan ECR does not arise until
14 days after 1 December 2023: regulation &(3)

i) In respect of thenspection upon whictheECRsuppliedoy 14 December 2023
is basedhoweverandwhereinvestigatory or remedial work hasalreadybeen
carried out, written confirmation of work musg¢ given to the antractholder
at the same time: regulation 6(3)(b).

i) When an electrical safety inspection is carried out after this ECR has been
provided,an ECR reflecting the latest inspection must be provided within 14
days: regulation 6(4). This will necessarily be after 1 December 2023.

iv) dVhere investigatory or remedial work is carried out on or in relation to an
electrical service installation in the dwelling after the occupation date, the
landlord must ensure that thentractholderis given written confirmation of
work before the end of the period of 14 days starting with the day on which the
landlord received the confirmation UHJXODWLRQ

The claimants frankly accept that, if regulation 6(5) only applies to investigatory
remedial work carried out after 1 December 2023, there has been a mistake in the
drafting. In other words, that is not what the draftsman has said, or whaVehsh

Ministers have saidwhen making the regulatioitherefore, it is correct to say that the
FODLPDQWVY FRQVWUXFWLRQ LV QRW LQ DFFRUGDQFH

It is clear that regulation 6(5) appliesitwestigatory or remedial work carried out after

1 December 2023, but we see no reason why it should not apply to such work carried
out before that dat®egulation 6(5pnly applies when such work has been carried out,
whereas the obligation to supply an E@Rs an acrosthe-board obligation in respect

of every dwelling with a convertentractholderand arose on the same date for every
converted ontractholderwho had the claimants as their landloftie perod of grace

was extended in respect of ECRs in that context, but it by no means necessarily followed
that a similar period of grace woutit shouldbe given,in order to make sense or
achieve the statutory purpgse respect ottonfirmation ofinvestigatory or remedial

work which might be done on a case by case bdsis. wording +with its specific
modifications in the case obntractholdess which were not applied to regulation 6(5)
t+suggests that the period of grace was not extended in this way.
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297.
298.
para282(from the defendants).
299.
guotedatparg276 abov
ISSUE 5
300.
and breached
301. A1P1 provides:

Regulation 6 does not purport to be retrospective, araheanvited us to construe it
retrospectively However, there is no reason not to construe it as applying from the

Coastal Housin@roup Ltdand Otherw. Mitchell and Others

appointed date, which is 1 December 2022, not 1 DecemberI206R@thstandinghe

earlier, specific modifications for converted contracts (notably, the period of grace
added to regulation 6(3Fpr those contracts), the ordinary and natural reading of

regulation 6(5) is that starts tooperatefrom the date the legislati@omesinto force

(the appointed day, i.e. 1 December 2022) and no latésrH U HI R U H

in regulation 6(5) ishe date the regulations came into force (1 December 2022

date that occupatioariginally started (in accordance wiglaragraph 31 of Schedule
12), whichever is the lateFor occupation that begins after 1 December 2022, the
occupation datan regulation 6(5)s the datéhe occupation firdbegins. For occupation

under a converted contract, the occupation date for the purposegiattion 6(5)is
the date the regulation comes into folice 1 December 2022.

We believe that this is the most natural reading of regulation 6(5) in its context. It
applies a meaning which is in accordance both with the date the Fithess Regulations
come into force and(t onlyif later) the date upon which occupation first commences.

It is therefore appropriate to a regulation which is identically worded in respect of both
FRQYHUWHG FRQWUDFWY DQG QHZ FRQWUDFWYV

converted ontractholdess in a worse position than neartractholdes who eter into

occupation betweeh December 2022 and 1 December 2023, does not seem to us to be
in any way consistent with the statutory purposthewording The period of grace in

respect of the first ECR to be given to existing tenants (convestgdactholdes) is

quite different, because it is specifically enacted. The factithatnot enacted in
relation to regulation 6(5) appears to us not to indicate a mistake but a clear statutory
distinction. We agree with the distinction between the two situei drawn in
argumentas we have summariseditove at parg275(from the Welsh Ministers) and

, W IROORZV WKDW ZH DUH QRW SHUVXDGHG E\ WKH
persuaded that there has been a méstakuiring correctionTherequirements set out

by Lord Nicolls of Birkenhead if a rectifying construction is to be adopted are not
satisfied:seelnco Europe Ltd v First Choice Distributid2000] 1 WLR 586 at 592,

D

”

Issue 5 is whether, as a result of our conclusions on the earlier issuef, the
defendants succeed in their counterclaitie rights of the claimants and of the Second
and Third Intervenergnder Article 1 Protocol 1 of the European Convention on Human
Rights(as enacted in Schedule 1 of the Human Rights A28)19°$ 3 ,areengaged

Protection of property

1. Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. No one shall be deprived of his
possessions except in the public interest and subject to the

SWKH RFFXSD

7KH F

f
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(i)

302.

303.

304.

305.

306.

conditions provided for by law and by the general principles of
international law.

2. The preceding provisions shall not, however, in any way

impair the right of a State to enforce such laws as it deems
necessary to control the use of property in accordance with the
general interest or to secure the payment of taxes or other
contributions o penalties’

Theposition of the claimants and of the Second and Third Intervemneissue 5

The claimants include fowocial landlords responsible for over 25,000 homes in Wales
(see parf8 abové. Two other social landlords (th8econd and Third Interveners)
appliedfor permission to intervents days before the hearirgupporting the position

of the claimants on issues we have alreadtyressedand raising what became Issue 5,
which had not been pleaded by the claimantkeir Particulars of Clairhut which the
claimants subsequently adoptedoast of their case asell.

Theclaimantgn claim number PT2024CDF000024 (Coastal Housing Group Ltd and
Tai Calon Community Housing Ltdpstructedleading and junior Counsel for the
Second and Third Interveners to appear at the hearing on beha$eftioclaimants
(in addition to their existing leading Counsel and two junior Coupsethat they could
make oral submissions on Issuenhich they did

Theclaimantsn claim number PR2024CDF000024(by counsel originally instructed

on behalf of the Second and Third Interveneisp submitted a number of written
submissions after the hearing, which resulted in further submissions and applications
from other partiesncluding evidence from the Welsh Ministeos) Issue 5

Since the Second and Third Interveners joined late, and were not original parties, the
facts of their cases are not part of the Agreed Facts. Extensive reference to those facts
was made in evidence filed by them, and in written and oral submissionswag it
apparent from the response, in particular, from the Welsh Ministers, that they were not
agreed. These exchanges continued after the hearing dated 8§, and the final
VXEPLVVLRQ IURP WKH irQlBimnMDnipey VROARDAOPQORAR U V
(dated 1 August) stated:

3« WKHUH DUH VXEVWDQWLYH LVVXHV UDLVHG ZL
submissions+particularly given the lengthy submissions and

QHZ HYLGHQFH UHOLHG XSRQ E\ WKH :HOVK OLQLVW
FOLHQWYV ZRXOG ZLVK WR UHVSRQG WR °

The Second and Third Intervas (whose position was later adoptedthg claimants)
soughtan order disapplying regulation 11 thie Supplementary Regulations (the Not
Required to Payprovision, set out at pd26 abové as incompatible with theih1P1
rights. Theyput therelief they seek, in consequence of Issum $our alternative ways
(para 45 of the Application to Intervene dageduly 2024) as follows:

)] A declaration thatregulation 11 of theéSupplementary Regulatiorjse. the
Renting Homes (SupplementariProvisiors) (Wales) Regulatiorjs and
regulation 7 of the Renting Homes (Support&tandard Contracts)
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307.

(Supplementary Provisions) (Wales) Regulation 20&Rich is in identical
terms] is to be read and given effect compatibly with the Second and Third
, Q W H U AHPQ kbbty l§y reading in the following underlined words:

37 K FontFactholder is not required to pay rent in
respect of any day or part day during which the dwelling
is unfit for human habitatioaxcept where the landlord
has complied with requlation 6(1pf the Fitness
Regqulations] and the only reason the property is treated
as unfit for human habitation under regulation 6(6) is
because the landlord has not complied with regulations
6(3), (4) (including as substituted by regulation 7(5)) or
(5) [of the Fitness Regulations]

After the hearing, the claimants claim number PR2024CDF000024 in a
written submissiorfirom leading and junior counsel originally instructed by the
Second and Third Intervenedated 22 July 2024modified this proposed
declarationand recast it in the following termgwith additionalor amended
matter in bold)

37 K FontFactholder is not required to pay rent in
respect of any day or part day during which the dwelling
is unfit for human habitatioaxcept where the landlord
has complied with requlation 6(1) [of the Fitness
Regulations] has carried out any necessary
investigatory or remedial work and the only reason
the property is treated as unfit for human habitation
under requlation 6(6) is becaube landlord has not
given the ®ntract-holder a copy of the ECR or
written notification of any investigatory or remedial
work as required byregulations 6(3), (4) (including as
substituted by requlation 7(5)) or (5) [of the Fitness

Regulations] -

i) Alternatively, regulatioril of the Supplementary Regulatidego be read as
including the following underlined words:

37 K FontFactholder is not required to pay rent in
respect of any day or part day during which the dwelling
is unfit for human habitatioexcept when that would be
incompatible with the Convention rights of the
landlord ~

i) Alternatively, a declaration that section 240(6) of the Act is to be read
compatibly withthe HFRQG DQG 7KLUG ,QWHUYHQHUVT $ 3

iv) Alternatively, an order disapplyimggulation 11n part or whole.

It was, howeverthe position of the claimants (and of counsel for the Second and Third
Interveners, who continued to speak for them whdéng also for the claimanta
claim number PI2024CDF000024 thatlssue 5 should not be resolved or decided
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308.

(ii)

3009.

310.

311.

312.

313.

until the outcome of theounterclaimsparticularly on the issue of unjust enrichment,
is known This was notwithstanding the fact that it wdse Second and Third
Interveners and the claimanisclaim number PR2024CDF000024who pressedor
this issudo bearguedat the hearing

3DUD E RI WKH & QrDdambDr@mberiPiaa24CDF000024)on the
A1P1 Issues dated 22 July 20@dter the hearing on 189 July 2024s&ys:

SThe Claimants maintain their submission (see their Note of 16
July 2024, para 3) that the A1P1 issue (as opposed to the other
issues) should not be resolved without resolving the unjust
enrichment counterclaims. While the Court could find that there
is abreach of A1P1, it cannogjectthe A1P1 argument on the
assumption (as suggested lpglefence counsé@l] that the
landlords will be entitled to retain any rent paid. If the landlords
do have that remedy, it is a highly relevant factor and the
interferencewith A1P1 rights will be less serious in those
circumstances (even allowing for the additional rent payable to
the DWP), and potentially easier to just¥yilson v First County
Trust Ltd (No 2J2004] 1 AC 81448]. If (which is not admitted)

the interference is found to be justified on that assumption, and
it later transpires that the landlords are not entitled to retain rent
paid, the Court will have determined the A1P1 argument on a
false factual premisé.

The msition of the WelsMinisters on Issue 5

The Welsh Ministers contested the challengaéoegulations on A1P1 grounds by the
Second and Third Interveners and the claimants, but onlyhe basis thathe
defendantshouldfail on Issue 1B and fail also in their Counterclaifsse pardg41]
and142 abovg

The claimants and the Second and Third Interveners have, not surprisingly, stressed the
QDUURZQHVYV RI WKH :HOVK *RYHUQPHQWfV SRVLWLRC
unconditionally.

The Welsh Ministers drew a sharp distinction between landlords who were in breach

and who were alerted to breach by withholding of rent, and landlords who were not so
alerted because rent was not initially withheld, althougtiractholdes might later try

DQRG UHFODLP LW WKH :HOVK OLQLVWHdwmtrceR¥LWLRQ
being that the@ntractholdess should fail in any such attempt).

The defendants haykowever, succeeded in Issue 1B and we have agreed not to decide
the counterclaims at this stage, upon the joint application of all the paittes than
the Welsh Ministers

Depending on the outcome of tbeunterclaims, therefor@s to which we ourselves
make no predictionas we sa in para[142_abovg the Welsh Ministersnitially
appeared taconcedethe A1P1 claim, although w#vas opposed in its entirety by
arguments we heard from the defendantd it is ultimately a matter for the court to
decide
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314.

315.

316.

On the basis of our decision on Issue 1B, stmould the defendants in fact succeed in
their counterclaims, the Welsh Ministenstially accepédthat their legislationmight
bein breach othe A1P1rights of landlordsThey submited(in para 24 othe Position
Statement attached their application to intervene dated 24 May 20@#ich they
maintained in their final submissions

3«FRQVWUXLQJ WKH OHJLVODWLRQ VR WKDW ODQC
with providing accommodation for no return over a prolonged

period of time when antractholdes had not made any

complaint about a breach of regulation 6 and, indeed, might have

a financial incentive to refrain from making a complaint, would
disproportionately interfere with the A1P1 rights of landlords

whilst frustrating the underlying purposetbé legislation which

is to ensure that dwellings are free of hazards from defective

electrical ingallations.Whereas the \8lshMinisterV] LQWHUSUHW
the legislation, read in light of the common law doctrine of unjust
enrichment, as (a) enablingrdractholdess to withhold rent in

order to incentivise landlords to comply with safety
requirements, but (b) not entitling omtractholdes to
reimbursement of rent actually paid during periods where the

only complaint about the dwelling relates to a failure to serve an

ECR, strikes a fair and proportionate balance between the Article

8 rights of ontractholdes and the A1P1 rights of landlords.

After circulation of the judgment in draft, the WelSlnistersrefined this positionn

a written submission on 14 October 20Z#ey said that the Position Statement was

filed when there was no suggestion that the regulatieer® incompatible with the

Convention and Issue 5 was not yet in the cakey clarified that, notwithstanding

what was said in para 24 of the Position Statement, they do not wish to concede, and

do not concedeany breach of AlRlregardless of our decision on Issue 1B and

regardless ofthe outcome, whatever it maye, of the counterclaimshey referred to

their written submissions dated July 2024 (before the hearinghd 25 July 2024

(after the hearingin this respectTheir written submissions of 15 July 20%re,

however based on their Issue 1B arguments, which have not succeeded, saying (at para
37KH FRPELQHG HIIHFW RI UHJXODWLRQ DQG UHJX

holder to withhold renbut not to allow the contract holder to reclaim rent already paid,

notwitK VWDQGLQJ D KLVWRULF EUHDFK RI WKH QRWLILFD

Their submissions at the hearing were based on the same distirdtien written

submissions of 25 July 2@ wereas wel| saying(at para32) S\W KD W DhéldRQsW UD FW

exercising the right to withhold rent under regulation 1llikisly to come to [the]

ODQGORUGYY DWWHQWLRQ TXLFNO\ WKHUHE\ HQDEOLRQ.

breachRI UHJXODWLRQ HISHGLWLRXVO\«’

Whilst we accepthat the Welsh Ministers no longer wish to concede any breach of
A1P1, the arguments addressed to us on behélé@elsh Ministers were not directed

to the circumstance in which they now find themselves, which isttieatontract
holdershave succeeded on Issue. ¥or did they consider the implications of any
future success theontractholders might have on their counterclaims.Their
submissions assumed that the contrexttiers would fail both on Issue 1B and on their
counterclaims,and para 24 of their Position Statement2df May 2024 was not
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withdrawn until 14 October 2024Thar submissions on Issue 5 are, thereforet
entirelycompleteat the moment

(i)  The position of the defendants on Issue 5

317. The defendantsejected all the Issue 5 arguments based on A1P1, regardless of the
outcome of thecounterclaims, and even i§sue 1B is decided (as it has now been
decided) in their favouil hey proposed counteleclarations, which are pleaded in their
counterclaims.

Conclusionon Issue 5

318. The arguments of all the parties on Issue 5 were much more extensivéh¢han
summaries ab@ We listened attentively to them at the hearing and we carefully
consideredhe written submissions, evidence and authorities on Issue 5 to which we
were directed before, during and after the heabyall the partieswe would have
liked to have reached a conclusion on them, or at least to have expressed a provisional
view on them.

319. Thelateness of the intervention by the Second and Third Interveners, and the even later
adoption of their substantive arguments on Issue 5 by the claintisngpted the
orderly progression of the Issue 5 arguments and evidéneether parties (the Welsh
Ministers and the defendants) commendably attemptetatshal their response under
acute pressures of time, bilte claimantsin claim number PT2024CDF000024
objected to us considering those parts of the response submitted after the hearing, and
objected to not being able to submit yet further material of their own in response to the
response.

320. This is unsatisfactory but would not by itself have deterred us from deciding Idaue 5.
the circumstances, we would have admitted all the late material submitted by the
defendants and the Welsh Ministers, amel would not have permitted yet further
submissions from the claimantsclaim number PT2024CDF000024

321. Butwe have decided thatig for otherreasons premature for us to reach a decision or
even to indicate a provisional view on Issue 5.

322. The Welsh Ministers, who have a particular interest in Issue 5 because it is their
legislation which is in questioadvanced their arguments we have saidn the basis
that the defendantshould fail both on Issue 1B anan their counterclaims.The
defendants have, however, succeeded on Issu# fti2 defendants also succeed on
their counterclaims, the Welsh Ministens their Position Statement acceptédtthe
legislationmight be LQ EUHDFK RI WKH ODQGORUG SHRaAUWLHVY
consequences should follow, whether by way of declaration from the court, or by way
of modified secondary legislatiomhey have subsequently withdrawn the concession,
but not completed their argumerfsee par The defendants, meanwhile,
contend that théoriginal) concessiorof the Welsh Ministersvas wrong, andeven
though thedefendantshave succeeded on Issue 1B, and hope to succeed on their
counterclaims, the impugned provisions dolm@achOD QG OR UGV @ndtiereULI KWV
LV 3QR OHJDO EDVLV WR UHDG WKHP GRZQ RU DFFHGF}
UHP H G L D gara/2V &f sh¥ifinal written submission dated 24 July 2024).
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323.

324.

325.

326.

327.

We agree with the claimants and the Second and Third Interveners that it would be
wrong to decide Issue 5 @amassumption about the outcome of thenterclaimgpara

308 abovg

We see no benefit, and considerable potential disadvantage, in giving any indication of
our current thinking, when so much may depend on the outcome @dithterclaims.

We think that the only proper course is to leave the decision on Issue 5 to be made when
the outcome of theounterclaims has been determiné¢e are also concerned by the
continuingdisputeof fact whichis apparent from the materials filed since the hearing,
down to and including a letter from the solicitors to the claimant&im number PT

2024 CDF000024and the Second and Third Interveners dated 1 August 2024re

also disadvantaged Impt having full argument from Welsh Ministergveringall the
possible outcomes of the counterclaims

Issue 5 requires a decision both of fact and of Tdwe.legal submissions are incomplete
without knowledge of the factand it is impossible to know the relevant facts until
after a decision on th@unterclaims.

We therefore say no more about Isswen8 do not decide.it
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Yr $QUK\GHGGXV 0U 8VWXV *ULIILWKYV DL $QUK\GHGG \ %DU

1. 'DHWK '"HGGI 5KHQWX &DUWUHIL &\PUX 3\ '"GHGGI’
ODHYQ 'GHGGI JDQ *\QXOOLDG &HQHGODHWKRO &\PUX
EZHUDX GDWJDQROHGLJ ODH ZHGL FDHO HL GLVJULILF
mwyaf arwyddocaol gyfraith tai yng Nghymru a Lloegr ers i Ddeddf Cynyddu Rhent

D /ORJ ORUJHLVL &\I\QJLDGDXYU 5K\IHO JV\IOZ\QR P}
mlynedd yn 6l.
2. "\PD GG\IDUQLDG \ OO\V \ PDHYfU GGDX RKRQRP ZHGL F

\WIJULIHQQXTQ 6DHVQHJ \Q ZUHLGGLRO RQG ZHGL FDFH
*\PUDHJ \Q XQRO kU DUIHU EODHQRURO PRZIOndé3aFKRVLR
v Cyngor Sir Ddinbyc2016] EWHC 2074 (Gwein) aR (Comisiynydd y Gymraeg) v

Cynilion a Buddsoddiadau Cenedlaethol a Gweinidogion Cy20d4] EWHC 488

(Gwein).

Y Cefndir

3. ODHfU KROO KDzZzOZ\U DfYfU DLO DfU 7U\G\GG <P\UUZU
&RIUHVWUHGLJ R IHZQ \VW\U '"HGGI 7DL \QJ 1JK\PU.:
KDzOz\U J\GJ\IULIROGHE DP GURYV R JDUWUHIL \QJ

a ddarperir ga gymdeithasau tai nidr-elw yng Nghymru).

4. ODHTU KROO GGLIINQ\GGLRQ \Q IHGGLDQZ\U \ PDH HX
gontractau tai o dan y Ddeddf. Maent wedi cytuno i fod yn ddiffynyddion er mwyn
JDOOX F\IOZ\QRYfU PDWHULRQ \ PDHYfU KDZOZ\U \Q G\PX
EDUWWR Q ptafvty hvinFdkW \drefniant, maent wedi cael eu cynrychioli gan
Gwnsleriaid arweiniol ac iau sydd wedi dadlau o blaid eu buddiannau (a buddiannau
deiliaid contractau yn gyffredinol) mor gryf ac annibynnol & mewn unrhyw
ymgyfreithiad gwrthwynebus arall. Maen@inidogion Cymru hefyd wedi ymyrryd ac
wedi gwneud cyflwyniadau, yn yr un modd & dwy gymdeithas dai arall. Rydym yn
GGLROFKJDU LYfU KROO EDUWWRQ DX KROO J\IUHLWKZ
kfU DFKRVLRQ K\Q LTU OO\V2VWILQO D XHV\ PQ \BDDBI\W HEX FK
rhai brys oherwydd eu heffaith bosibl ar archwilio cyfrifon y cymdeithasau tai ac ar
hawliadau yn y llys sirol am feddiant yn seiliedig addlyledion rhent honedig.

5. < UKHVZP XQLRQJ\UFKRO GURV GGRG kfU DFKRVLRQ K!
F\GQDERG HX ERG R GDQ UZ\PHGLJDHWK L URL DGUF
GLIINNQ\GGLRQ DU {O LU '"GHGGI GGRG L U\P <Q DQIIRC
chael yr adroddiadd K\Q QLG RHGGHQW ZHGL OOZ\GGR LYZ GDL
contractau, gan gynnwys Yy diffynyddion, erbyn y dyddiadau dyledus. Erbyn canfod yr
amryfusedd hwn, roedd yr adroddiadau nifer o fisoedd yn hwyr. Nid oedd yr un deiliad
contract, ac yn sicyr un diffynnydd, wedi peidio & thalu rhent oherwydd hyn. Ond
PDHYU KDzZzOZ\U \Q F\GQDERG ERG PRGG GDGODX ERG JI
\U DFKRVLRQ K\Q PDHfU KDzZzOZ\U \Q JRI\Q DP EHQGHU
K\QQ\TQ ZLU DF RV |kdxm@au ll&@n \WiKn\ KdynR vy, ynghyd a
materion cysylltiedig eraill. Dywedwyd wrthym fod yr hawlwyr yn amcangyfrif y gallai
dros £50 miliwn fod yn y fantol, wrth ystyried yr holl ddeiliaid contractau (nid dim ond

y diffynyddion).
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6. Gan nad oes unrhyw ddiffynnydd mewn gwirionedd yn peidio a thalu rhent, mater ar
wahan yw a oes ganddo hawl! neu a allai fod & hawdh-hawlio am aedaliad rhent.
$P UHV\PDX \PDUIHURO PDHYU SDUWWRQ ZHGL SHQGHU
EHQGHUI\QX DU K\Q R EU\G )HOO\ QLG \G\P -DU K\Q |
hawliadau.

Cynigion Comisiwn y Gyfraith

7. Mae Deddf Rhentu Cartrefi (Cymru) 2016 yn deillio o argymhellion Comisiwn y
Gyfraith, a ddechreuodd ymgynghori ar ddeddfwriaeth yn ymwneud a rhentu cartrefi
yn 2002.

8. Yn 2003, lluniodd Comisiwn y Gyfraith ei adroddiad cyntaf i Senedd y Bhgntu

Cartrefi (Comisiwn y Gyfraith, Rhif 284). Roedd yn cynnig newidiadau sylfaenol
\QJK\G k GXO0O JZHLWKUHGX QHZ\GG D ELO L URLTU Q
DGURGGLDG \Q QRGL PDLYfU SULI DPFDQ I\GGDL FUHX F\
\ JZ\IUDLWKRO\MWRGWBHIRIU EHUWK\QDV UKZQJ ODQGORUGLI
SWKH FRPSOH[LW\ RI WKH ODZ UHJXODWLQJ WKH UHO
occupiersofresiHQWLDO DFFRPPRG BWHRRG \Q G\I\QQXTU $UJO
ABU a ddywedodd, yiParry v Harding[1925] 1 KB 111, 114:

S, W LV GHSORUDEOH WKDW LQ GHDOLQJ ZLWK VXF
Court, and still more a private individual, and most of all a

private individual who lives in a small tenement, should have to

make some sort of path through the labyrinth and jungle of these

sections and schedules. One would have thought that this was a

matter above all others which the Legislature would take pains

WR PDNH DEXQGDQWO\ FOHDU °

0. Yn [2.5] dywedodd yr adroddiad:

37KH SURSRVHG %LOO ZLOCGhanBedtoRI@O\ LQFOXGH GH
existing rules, but also fundamental change to the legislative

approach to the regulation of this sector of the housing market.

In particular the historic linkage between principles of property

law and housing legislation will, so far as is practicable, be

abandoned; instead, a new approach based on contract which

incorporates consumer law principles of fairness and

transparency ISURSRVHG °

10. 5RHGG \U DGURGGLDG \Q SZ\VOHLVLR DUJ\PKHOOLDG &
UKZQJ \ SHUFKHQQRJ DYU GHLOLDG GG\ODL IRG \ EU
rhwymedigaethau priodol, er enghraifft [3.2] ac [4.3]. Yn [4.3] roedd yn dweud:

37ZR HVVHQWLDO SULQFLSOHV XQGHUSLQ WKLV DS

(1) agreements between landlords and occupiers should be more
transparent; so far as possible the rights and obligations of both
parties to the agreement should be set out there, and should not
have to be discovered by reference to supplementary rules in
Acts of Parliament, law reports or legal textbooks;
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(2) agreements should be fair; there should be a fair balance of
rights and obligations on both sides of the agreement, for both
ODQGORUGY DQG RFFXSLHUV ~

11. Cafodd yr egwyddorion hyn eu cynnal yn yr adroddiad terfynol a luniwyd yn 2006,
Renting Homes: The Final Repor& RPLVLZQ \ *\IUDLWK 5KLI 3\uU
7THUIN\QRO®~ B5RHGG &\IURO \U $GURGGLDG 7HUI\QRO \C
Adroddiad Terfynol yn rhagweld pasio Deddf LIlywodraeth Cymru 2006, a oedd yn rhoi
rhagor o gymhwysedd deddfwriaethol i Gynulli@enedlaethol Cymru bryd hynny, a
gwnaeth argymhellion penodol ar gyfer gweithredu yng Nghymru.

12. Yn 2007, derbyniodd Gweinidog Tai Cymru ar y pryd yr argymhellion mewn
egwyddor.

13. Yn 2009, gwrthododd Llywodraeth y DU gynigion Comisiwn y Gyfraith ac ni fu
unrhyw ddeddfwriaeth ar draws y DU mewn ymateb iddynt.

14. <Q \PUZ\PRGG /O\ZRGUDHWK &\PUX L J\IOZ\QR ELO
agos ar gynigion Comisiwn y Gyfraith a gofynnodd iddo adolygu a diweddaru ei
argymhellion. Gwnaeth hynny yn 2013 Rihentu Cartrefi yng Nghymr{Papur 337
&RPLVLZQ \ *\I[UDLWK 5RHGG HL JU\QRGHE RfU DUJ\PK

3 &E\PKOHWKGRG \ IITUDPZDLWK F\IUHLWKLRO \Z XC
VIIQ FN\IUDQQX DW HQZ JZDHO \ VHFWRU UKHQWX .
anghydfodau rhwng landlord a thenant yn deillio o anwybodaeth

RTU J\IUDLWK &DQO\QLDG DUDOO \ F\PKOHWKGR
HI1THLWKERI§ @ ddarparwyr tai cymdeithasol, yw fod

FRVWDX F\G\PIIXUILRTQ XFKHO D FKDQO\QLDGDX
DQRGG LYZ UKDJZHOG

%ZULDG FDQRORJ DUJ\PKHOOLRQ 5KHQWX &DUW
darpariaethau statudol dyrys, y rheolau cyfraith gwlad aneglur
DfU PDWKDX OOXRVRJ R GHQDQWLDHWKDX JDQ JR
drwy statud ac a ddefnyddir gan bob darparwr tai rhent. Bydd
contradau enghreifftiol, a seilir ar statud, yn pennu ar ba sail y
rhentir llety, yn darparu datganiadau eglur a manwl gywir o
KDZOLDX D FKVA\IULIROGHEDXfU SDUWWRQ DF \Q H
amgylchiadau y ceir terfynu hawliau meddiannu. Bydd y
FRQWUDFWDXHRQHODREGNMALHDOO -

Y ddeddfwriaeth

15. ODHfU 'GHGGI ZHGLYL PRGHOXTQ DJRV DU J\QLJLRQ &
GLVRGOLYfU QLIHU R GGDUSDULDHWKDX GHGGIZULDHW
Nghymru.

16. %\GG \ UKDQ 1Z\DI R EREO V\1Q UKHQWX HX FDUWUHIL \¢
J\GDJX ODQGORUG D HOZLU \Q JRQWUDFW PHGGLDQQTU
FRQWUDFW \Q UKRLJU KDZO L EHUVRQ IHGGLDQQX
gydnabyddiaethtadran 7(1), (2) D GLVJULILU SRE SHUVRQ RfU IDW
\Q K\WUDFK QD WKHQDQW DGUDQ *DOO FRQWUDFW
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17.

18.

19.

(adran 1(1)(b) a gall fod yna landlordiaid cymunedol neu breifat (adran 2). Bydd
ODQGORUGLDLG F\PXQHGRO IHO DUIHU \Q \PUZ\PR L JRC
o gontract yr ydym yn ymdrin ag ef.

ODHfU '"GHGGI KHI\G \Q GDUSDUX DU J\IHU WHOHUDXTfU
VIGG LTZ F\QQzZ\V PHZQ FRQWUDFWDX GLRJHO \Q F\C
PHGGLDQQX VZP \ UKHQW QHX J\GQDE\GGLDHWK DUDOC
darpariaethau S IDHQRO KHI\G LTZ K\PJRUIIRUL PHZQ FRQWU
(adran 19). Mae adran 19(3) yn darparu:

3 ODH F\IHLULDG \Q \ '"GHGGI KRQ DW DGUDQ QHX
arall sydd yn ddarpariaeth sylfaenol yn ca&dfaith, mewn

SHUWK\QDV k FKRQWUDFW V\T1Q \PJRUIIRULTU GGD!
\QJK\G DJ DGGDVLDGDX LYfU GGDUSDULDHWK QHX
LGGL IHO F\IHLULDG DW GHOHU V\OIDHQRO \ FRQW
GGDUSDULDHWK KRQQR °

&DLII \ ODQGORUG D GHLOLDG \ FRQWUDFW J\WXQR QD
DGGDVX RYU IDWK DU \U DPRG ERG VHI\OOID GHLOLDG \
20). Yna nodir darpariaethau atodol y caniateir eu hymgorffori fel telerau abedoy,

caniateir eu hepgor neu eu haddasu drwy gytundeb ond nad ydynt yn anghydnaws a
theler sylfaenol (adrannau 2%). Gall y partion hefyd gytuno ar delerau ychwanegol,

ond mae cyfyngiadau ar yr hyn y gellir cytuno arno (adran 28).

5KDLG LTU ODQGORUG 3URL™ GDWJDQLDG \VWJULIHQHGLJ
RIHGGLDQQX \Q QRGL PDWHULRQ DOOZHGGRO PHZQ SH
sylfaenol ac unrhyw delerau ychwanegol gyda gwybodaeth esboniadol ragnodedig
(adran 31). Rhaid nodi unrhyw ddarpariaeth sylfaenol neu atodol gymwys nad yw wedi

ei hymgorffori fel teler (adran 32). Yn niffyg hynny, caiff deiliad y contract wneud cais

LYU OO\V DP GGDWJDQLDG \QJK\OFK WHOHUDXTU FRQW
aJRUHG L GDOX LDZQGDO L GGHLOLDG \ FRQWUDFW R G
hefyd yn nodi methiannau eraill a allai arwain at ddigolledu, yn bwysig yng naghyd
GHVWXQ \U DFKRVLRQ K\Q DF IHOO\ IHYfL QRGLU \Q OOD

3 'LJROOHGX RKHUZ\GG PHWKLDQQDX \Q \PZQHXG k
datganiadau ysgrifenedig etc.

(1) ODHYfU DGUDQQDX FDQO\QRO \Q QRGLYU DPJ\OF
landlord ddod yn atebol i dalu tal digolledu o dan yr adrarthon

(a) adran 35 (methiant i ddarparu datganiad ysgrifenedig o dan
adran 31);

(b) adran 36 (darparu datganiad ysgrifenedig anghyflawn);
(c) adran 37 (darparu datganiad ysgrifenedig anghywir);

(d) adran 40 (methiant i ddarparu gwybodaeth am y landlord
o dan adran 39);



05 86786 *5,)),7+6 DU %$51:5 -$50$1 &° *UOS 7DL $UIRUGLURO &\I\QJHGLJ L

Dyfarniad Cymeradwy

20.

21.

(e) adran 110 (methiant i ddarparu datganiad ysgrifenedig
ynghylch amrywio contract diogel);

() adran 129 (methiant i ddarparu datganiad ysgrifenedig
ynghylch amrywio contract safonol cyfnodol);

(g) adran 137 (methiant i ddarparu datganiad ysgrifenedig
ynghylch amrywio contract safonol cyfnod penodol).

3DQ IRfU ODQGORUG R GDQ JRQWUDFW PHGGLD
dalu tal digolledu i ddeiliad y contract o dan yr adran hon, mae
VZP \ WkO GLJROOHGX V\TQ GDODGZz\ DU J\IHU GLZLl
JVIZHUWK k VZP \ UKHQW V\TQ GDODGZ\ R GDQ \ FR
y diwrnod hwnnw.

2V \ZYfU FRQWUDFW \Q GDUSDUX ERG UKHQW L7
F\IQRGDX KHEODZ GLZUQRG VZP \ UKHQW V\YQ GD
XQ GLZUQRG \ZJU J\IUDQ EULRGRO RJU UKHQW V\C
\ F\IQRG \ PDHTU GLZUQRG KZQQZYQ SHUWK\Q LGGR

(4) Os yw tal digolledu yn daladwy oherwydd adran 35, 110, 129

neu 137 (methiant i ddarparu datganiad) caiff deiliad y contract

ZQHXG FDLV LYU OO\V DP RUFK\P\Q V\TQ F\Q\GGX
digolledu ar y sail fod methiant y landlord i ddarparu datganiad

ysgriferedig yn fwriadol.

(5) Os yw tal digolledu yn daladwy oherwydd adran 36 neu 37

(datganiad anghyflawn neu anghywir), caiff deiliad y contract

ZQHXG FDLV LYU OO\V DP RUFK\P\Q V\TQ F\Q\GGX
digolledu.

(6) Os gwneir cais o danr&dran (4) neu (5), caiff y llys gynyddu

VZP \ WKkO GLJROOHGX V\Y{Q GDODGZ\ DU J\IHU GLZ
XQUK\Z JDQUDQ V\TQ EULRGRO \Q HL IDUQ KHE IRG
FDQW -

Mae adran 88 yn nodi fel darpariaeth sylfaenol, wedi ei hymgorffori fel un o delerau

SRE FRQWUDFW PHGGLDQQDHWK RV \ZfU ODQGORUG \(C
87, caiff deiliad y contract osod yr atebolrwydd hwnnw yn erbyn rhent. Gall dgiliad
FRQWUDFW KHI\G ZQHXG FDLV LU OO\V DP GGDWJDQ
DQJK\ZLU 2V \ZfU OO\V \Q IRGORQ ERG \ GDWJDQLDG \\
diffyg bwriadol y landlord, caiff orchymyn y landlord i dalu tal digolledu o dan adran

87 (adran 37).

ODHYU UKDQ 1Z\DI R GHQDQWLDHWKDX D RHGG \Q ERGF
GLZUQRG SHQRGHGLJ 5KDJI\U \Q FDHO HX WURVL
mae tenantiaethau sicr, diogel a thenantiaethau eraill yn cael eu diddymu (adran 239).
Mae dapariaethau sylfaenol yn cael eu hymgorffori mewn contractau wedi eu trosi ac
PDHfU WHOHUDX SUHVHQQRO \Q SDUKDX L JDHO HIIDL
GDUSDULDHWK RfU IDWK QHXTQ GHVWXQ GHGGIZULDH
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DWRGRO \Q FDHO HX K\PJRUIIRUL IHO WHOHUDX LfU JL
presennol (adran 240).

22. :UWK ZUDLGG \U DFKRV KZzQ \ PDH UKZ\PHGLJDHWKDXTfU
ODH DGUDQ \Q \PGULQ DJ DQHGGLDGDX V\T1Q IILW L EF

91 Rhwymedigaeth y landlord: annedd ffit i bobl fyw ynddi

5KDLG LU ODQGORUG R GDQ JRQWUDFW GLRJH
cyfnodol neu gontract safonol cyfnod penodol a wneir am
gyfnod o lai na saith mlynedd sicrhau bod yr annedd yn ffit i bobl

fyw ynddi 2
D DU GG\GGLDG PHGGLDQQXfU FRQWUDFW D

E WUD SHU\fU FRQWUDFW

ODHfU F\IHLULDG Rdtan) MQyQrwgsCos Q LV
\ZfU DQQHGG \Q IIXUILR UKDQ \Q XQLJ R DGHLOD
DGHLODG DU WX DOODQ LfU DGHLODG \QJK\G kfuU

ODHYfU DGUDQ KRQ \Q GGDUSDULDHWK V\OIDHQ
hymgorffori fel un o delerau pob contract diogel, pob contract
safonol cyfnodol, a phob contract safonol cyfnod penodol a
ZQHLU DP J\IQRG R ODL QD VDLWK PO\QHGG °

23. Mae dyletswydd landlord i gadw annedd mewn cyflwr da yn rhwymedigaeth ar wahan
DF IHJL QRGLU \Q DGUDQ

92 Rhwymedigaeth y landlord i gadw annedd mewn cyflwr
da

5KDLG LU ODQGORUG R GDQ JRQWUDFW GLRJH
cyfnodol neu gontract safonol cyfnod penodol a wneir am
gyfnod o lai na saith mlynedd

D FDGZYU VWUZ\WKXU DU WX DOODQ LfU DQQI
draeniau, landeri a phibellau allanol) mewn cyflwr da, a

E FDGZYU JRVRGLDGDX JZDVDQDHWK \Q \U DQQH(
GD DF \Q JZHLWKLRYQ LDZQ

2V \ZYfU DQQHGG \Q IIXUILR UKDQ \Q XQLJ R DGF
landlord2

D FDGZYU VWUZ\WKXU DU WX DOODQ L XQUK\z U
y mae gan y landlord ystad neu fuddiant ynddi (gan gynnwys
draeniau, landeri a phibellau allanol) mewn cyflwr da, a

E FDGZ XQUK\Z RVRGLDGDX JZDVDQDHWK V\TQ J
DQQHGG \Q XQLRQJ\UFKRO QHXYfQ DQOXQLRQJ\UFKE
ai 2
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L \Q IIXUILR UKDQ R XQUK\Z UDQ RYfU DGHLOD
landlord ystad neu fuddiant ynddi, neu

LL \Q HLGGR LU ODQGORUG QHX R GDQ UHR(
PHZQ F\IOZU GD DF \Q JZHLWKLRYQ LDZQ

< VDIRQ V\1Q R-HdanBuY1) &) ran/eyflwr
\U DQQHGG \ZJU K\Q V\1Q UKHV\PRO R \WW\ULHG R
\U DQQHGG DYU F\IQRG \ PDHTJU DQQHGG \Q GHE\JF
LYZ PHGGLDQQX IHO FDUWUHI

<Q \ 5KDQ K @gogodiay ywashnaeth\Z JRVRGLDG L
J\IOHQZL GOU QZ\ QHX GU\GDQ DU J\IHU JODQZHLV
OOH QHX L J\QKHVX GOU

ODHYU DGUDQ KRQ \Q GGDUSDULDHWK V\OIDHQ
hymgorffori fel un o delerau pob contract diogel, pob contract
safonol cyfnodol, a phob contract safonol cyfnod penodol a
ZQHLU DP J\IQRG R ODL QD VDLWK PO\QHGG °

24, 1LG \ZTU 'GHGGI HL KXQ \Q QRGL VXW \ JHOOLU SHQGHL
\QGGL RQG \Q K\WUDFK \Q UKRLYfU F\IULIROGHE DU :HL
\ PDHYQ UKDLG UKRL V\OZ LGG\QW ZUWK ZQHXG \ SHQG
darpau:

94 Penderfynu a yw annedd yn ffit i bobl fyw ynddi

(1) Rhaid i Weinidogion Cymru ragnodi materion ac
DPJ\OFKLDGDX \ PDHYQ UKDLG UKRL V\OZ LGG\QW Z
at ddibenion adran 91(1), a yw annedd yn ffit i bobl fyw ynddi

ai peidio.

UWK D U IH U-adar(B,dalfiGueihidogion Cymru
ragnodi materion ac amgylchiadau

(@) drwy gyfeirio at unrhyw reoliadau a wneir gan
Weinidogion Cymru o dan adran 2 o Ddeddf Tai 2004 (p. 34)

\WW\A\U SHU\JO ¢aizyoty JIRHAzard D SKHU\JO
F D W H J Batégory 2hazard

(b) a allai godi oherwydd methiant i gydymffurfio a
rhwymedigaeth o dan adran 92.

(3) Caiff Gweinidogion Cymru wneud y canlynol drwy
reoliadat?

(a) gosod gofynion ar landlordiaid at ddiben atal unrhyw
faterion neu amgylchiadau rhag codi a allai olygu nad yw
annedd yn ffit i bobl fyw ynddi;
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(b) rhagnodi, os na chydymffurfir & gofynion a osodir o dan
EDUDJUDII D PHZQ F\VIOOWLDG DJ DQQHGG ERC
WKULQ IHO SH QD EDLYQ IILW L EREO I\Z \QGGL ~

25. ODHYU DGUDQQEDX V\TQ GLO\Q \Q JRVRG WHUI\QDX DU \
DQQHGG \Q IILW L BRIP@ NDZEQ @GR EHQQDI RKHUZ\GC
anweithred deiliad y contract neu feddiannydd a ganiateir, yna nid yw adran 91 yn
gosod unrhyw atebolrwydd ar y landlord (adran 96(1)). Mae adran 97 yn darparu:

97 Cyfyngiadau ar adrannau 91 a 92: hysbysiad

1LG \Z UKZ\PHGLJDHWKDXfU ODQGORUG R GDQ D¢
a 92(1) a (2) yn codi hyd nes bod y landlord (neu yn achos cyd
landlordiaid, unrhyw un ohonynt) yn dod i wybod bod angen
gwaith neu atgyweiriadau.

ODHU ODQGORUG \Q F\G\PIIXUILR kU UKZ\PHGL
\ GDUSDULDHWKDX K\QQ\ RV \ZTQ JZQHXG \ JZD
atgyweiriadau angenrheidiol o fewn cyfnod rhesymol ar 6l y
GLZUQRG \ GDZYU ODQGORUG L Z\ERG ERG HL DQJH:

26 ODH 5KHROLDGDX 5KHQWX &DUWUHIL 'DUSDULDHWKDX ¢
$WRGRO"™ D GGDHWK L U\P DU 5KDJI\U \Q QRGLTU
K\PJRUIIRUL \P PKRE FRQWUDFW PHGGLDQQDHWK V\TQ
rheoliad1l o'r Rheoliadau Atodol yn darparu:

3&\IQRGDX SDQ QDG \ZfU DQQHGG \Q IILW L EREO I\

31LG \ZT1Q RI\QQRO L GGHLOLDG \ FRQWUDFW Gl
F\W\OOWLDG DJ XQUK\Z GGLZUQRG QHX UDQ R GGL:
DQQHGG \Q IILW L EREO I\Z \QGGL ~

27. Gwnaeth Gweinidogion Cymru reoliadau hefyd o dan adran 94(1), sy'n rhagnodi
materion ac amgylchiadau y mae'n rhaid rhoi sylw iddynt wrth benderfynu a yw annedd
yn ffit i bobl fyw ynddi.

28. Daeth Rheoliadau Rhentu Cartrefi (Ffitrwydd Annedd i Bobl Fyw Ynddi) (Cymru)
3\ bBKHROLDGDX )ILWUZ\GG"~ L U\P DU \U XQ SU\G k¥

29. ODH UKHROLDG \Q GDUSDUX ERG LYfU JHLULDX D1TU
5KHROLDGDX )ILWUZ\GG 3\U XQ \VW\U DJ V\GG LGG\QW
addasiadau mewn man arall mewn perthynas & dyddiadau sy'n berthnasol i gontractau
wedi'u trosj rydym yn ystyried y rhain ar wahan).

30. Mae rheoliad 3 yn darparu, wrth benderfynu a yw annedd yn ffit i bobl fyw ynddi ai
peidio at ddibenion adran 91(1) o Ddeddf 2016, bod rhaid rhoi sylw i bresenoldeb neu
fodolaeth, neu bresenoldeb neu fodolaeth debygol, y materion a restrir yn yr atodlen.
MaHYTQ UKHVWUX R EHU\JORQ V\TQ F\QQzZ\V \ FDQO\QR

Peryglon trydanol

23. Bod mewn cyffyrddiad a thrydan.
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Tan

%RG PHZQ F\IINUGGLDG k WKkQ DIUHROXV DfL
J\WV\OOWLHGLJ DJ HI ~

31. Mae rheoliad 5 yn ymdrin & larymau mwg a larymau carbon monocsid.
32. Mae rheoliad 6 o'r Rheoliadau Ffitrwydd yn ymdrin & diogelwch trydanol ac yn darparu:
S'LRIJHOZFK WU\GDQRO

5KDLG LTU ODQGORUG VLFUKDX ERG DGURGGLDC
GLO\V PHZQ F\W\OOWLDG kYU DQQHGG \Q \WWRG
meddiannaeth.

(2) Mae adroddiad ar gyflwr trydandl

D \Q DGURGGLDG DU J\IOZU V\IQ QRGL FDQO\QL!
diogelwch trydanol a gynhaliwyd gan berson cymwysedig;

(b) yn ddilys2

L K\G DW GGLZHGG \ FA\IQRG R PO\QHGG V\T
kfuU GLZUQRG \ F\QKDOLZ\G \U DUFKZLOLDG
WU\GDQRO 3\ G\GGLDG DUFKZLOLR"~ QHX

LL RV \ZTfU DGURGGLDG DU J\IOZU WU\GDQRO
cynnal yr archwiliad diogelwch trydanol nesaf lai na 5
mlynedd ar 6l y dyddiad archwilio, hyd at ddiwedd y
G\GG HUE\Q SU\G \ G\OLG F\QQDO \Q XQRO k1L
yr archwiliad diogelwch trydanol nés1 -

33. <QD UKHVWULU \ GDUSDULDHWKDX PHZQ SHUWK\QDYV
GLRJHOZFK WU\GDQRO \ PDHTQ UKDLGcaffractQypyy/GORUG |
wedi nodi rheoliad 6(6) mewn print trwm er mwyn rhoi pwyslais):

3 5KDLG LU ODQGORUG VLFUKDX \ UKRGGLU L G
F\Q GLZHGG \ F\IQRG R R GGLZUQRGDX V\TQ G
dyddiad meddiannu

D FRSL RfU DGURGGLDG DU J\IOZU WU\GDQRO PZ

(b) pan fo gwaith ymchwilio neu atgyweirio wedi ei wneud ar
osodiad gwasanaeth trydanol yn yr annedd, neu mewn
SHUWK\QDV k JRVRGLDG RTU IDWK DU {O \U DUFEK
WU\GDQRO \ PDHYfU DGURGGLDG KZQQZ \Q \PZQHXC
y dyddiad meddiannu), gadlbfQ KD G \VJULIHQHGLJ RYfU JZDLWK

(4) Pan gynhelir archwiliad diogelwch trydanol ar 6l y dyddiad

PHGGLDQQX UKDLG LU ODQGORUG VLFUKDX \ UK
FRQWUDFW JRSL RJfU DGURGGLDG DU J\IOZU WU\GD
DUFKZLOLDG F\Q GLZHGG \ FA\IQRG R R GGLZUQRGI
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kfU GLZUQRG \ FZEOKDZ\G \U DUFKZLOLDG >*ZHOH
\ JHLULDG DPJHQ D GGHIQ\GGLU DU J\IHU FRQWUDI
fel y rhai yn yr achos presennol, ym mharag&fiii) below

(5) Pan fo gwaith ymchwilio neu atgyweirio yn cael ei wneud ar

osodiad gwasanaeth trydanol yn yr annedd, neu mewn perthynas

k JRVRGLDG RYU IDWK DU {O \ G\GGLDG PHGGLDQQ>
VLFUKDX \ UKRGGLU L GGHLOLDG \F+FRQWUDFW JDGD
gwaith cyn diwedd y cyfnod o 14 o ddiwrnodau gan ddechrau

kfU GLZUQRG \ FDIRGG \ ODQGORUG \ FDGDUQKDG

ODH DQQHGG LYZ WKULQ IHO SH QD EDLYTQ IILW L
DU DGHJ SDQ QDG \ZfU ODQGORUG \Q F\G\PIIXUILR
osodir gan y rheoliad hwn.

(7) At ddibenion paragraff (6), mae landlérd

D QDG \Z ZHGL F\G\PIIXUILR k SKDUDJUDII LYTZ
EDLYQ F\G\PIIXUILR kU SDUDJUDII KZQQZ DU XQU

L SDQ IRfU ODQGORUG ZHGL FDHO DGURGG
trydanol, a

LL SDQ IRfU DGURGGLDG KZQQZ \Q GGLO\V

E QDG \Z ZHGL F\G\PIIXUILR k SKDUDJUDII D
GULQ IHO SH EDLYQ F\G\PIIXUILR kU GGDUSDULD
DGHJ \ UKRGGLU L GGHLOLDG \ FRQWUDFW JRSL
gyflwr trydanol dilys mwyaf diweddar;

F QDG \Z ZHGL F\G\PIIXUILR k SKDUDJUDII E C
GULQ IHO SH EDLYQ F\G\PIIXUILR kU GGDUSDULD
adeg y rhoddir i ddeiliad y contract gadarnhad ysgrifenedig

RfU JZDLWK ~

34. Mae rheoliad 6(8) o'r Rheoliadau Ffitrwydd yn nodi'r diffiniadau o ymadroddion a
ddefnyddir yn y rheoliad (a roddir yn Gymraeg ac yn Saesneg) ac yn cynnwys y
canlynol:

S\WVW\U *DUFKZLOLDG GLRI3¢ri0a sfety¢ UN\GDQRO~ 3
inspectiofn \Z DUFKZLOLR D SKURIL SRE JRVRGLDG JZ
WU\GDQRO PHZQ DQQHGG \Q XQRO kfU VDIRQDX GL|

\WW\U 3VDIRQDX GLRJH®@eckisal Wale¢tyGDQRO” 3
standards \zZfU VDIRQDX DU J\IHU JRVRGLDGDX JZD
WU\GDQRO D QRGZ\G \Q \ GHXQDZIHG DUJUDIILDG
*RVRG *ZLIURWKnyRegulations D J\KRHGGZ\G JDQ

\ 6HI\GOLDG 3HLULDQQHJ D 7KHFKQROHJ DYU 6HI)
Prydeinig fel [BS 7671:2018+A2:20226];

\WVW\U 3JRVRGLDG JZDV kledxidalvV Berv®eUN\GDQRO"~ 3
installaton” \Z JRVRGLDG DU J\IHU F\IOHQZL WU\GDQ
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cyfeiriadau at osodiad gwasanaeth trydanol mewn annedd yn

F\QQZ\V SDQ IRfU DQQHGG \Q IIXUILR UKDQ \Q X
RVRGLDG JZDVDQDHWK WU\GDQRO V\YQ JZDVDQDH
XQLRQJ\UFKRO QHXYfQ DQXQLPRQJ\UFKRO DF V\GG Q

L \Q IIXUILR UKDQ R XQUK\Z UDQ RfU DGHLODG \ P
ystad neu fuddiant ynddi, neu

LL \Q HLGGR LU ODQGORUG QHX VI\GG R GDQ UHR

\WW\U 3SHUVRQ FRualfiéd/pesdn ' \22 SHUVRQ V\TQ

gymwys i wneud y gwaith arolygu a phrofi ar osodiad

gwasanaeth trydanol, ac unrhyw waith archwilio neu waith

DWJ\ZHLULR SHOODFK \Q XQRO kfU VDIRQDX GLRJF

\VW\u SFDGDUQKDG \WVIULIHGHGLWWRITQU JZDLWK
confirmation of work PHZQ SHUWK\QDV k JZDLWK \PFKZLC
neu atgyweirio, yw copi o gadarnhad ysgrifenedig gan berson

F\PZ\VHGLJ ERG \ JZDLWK GDQ V\OZ ZHGL HL ZQHXG

35. Mae rheoliad 7 yn cymhwyso'r darpariaethau hyn i gontractau wedi eu trosi fel a
ganlyn:

)] <Q {O UKHROLDG \Q UKHROLDG \VW\U 3F\IQR
sy'n dechrau ar y diwrnod sydd 12 mis ar 6l y dyddiad trosi.

i) <Q {O UKHROLDG \WW\U 3G\GGLDG PHGGLDQQX"
sydd 12 mis ar 6l y dyddiad trosi [y dyddiad trosi yw'r dyddiad y daeth y
denantiaeth neu'r drwydded yn gontract meddiannaeth o dan adran 240 o'r
Ddeddf].

i) Yn Ol rheoliad 7(5), yn achos contract wedi ei drosi, mae paragraff (4) o reoliad
6 i'w ddarllen fel pe rhoddid y canlynol ar waith:

3 3DQ J\QKHOLU DUFKZLOLDG GLRJHOZFK WU\
ddeiliad y contract gaeldroddiad yn unol ag-saragraff (a)

R EDUDJUDII IHO \fL KDGGDVZ\G JDQ UHROLDG
ODQGORUG VLFUKDX \ UKRGGLU FRSL L GGHLOL
DGURGGLDG DU J\IOZU WU\GDQRO \Q \PZQHXG kfU
GLZHGG \ F\IQRG R R GGIFAKW@PXGKIX \GEIZUQRG

\ FZEOKDZ\G \U DUFKZLOLDG"

Y Gymraeg

36. <Q XQRIE@MKNUIHURO \QJ 1JK\PUX PDHYU 'GHGGI DfU RIIH
R GDQ \ '"GHGGI ZHGL FDHO HX F\KRHGGL \Q *\PUDHJ DF

<Q {O DGUDQ R '"GHGGI '"HGGIZULDHWK &\PUX 3
testun Saesneg statws cffa VDO DW ERE GLEHQ ™ DF PDHa&lGUDQ
&\PUX LTU XQ SBWZA\DQ HX ERG LTZ WULQ DW ERE GL

F\ID U W le@reated for all purposes as being of equal standing
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37. YnR (Driver) v Cyngor Bwrdeistref Sirol Rhondda Cynon[2820] EWCA Civ 1759;
[2021] ELR 193, rhoddodd y Llys Apél (Syr Geoffrey Vos (Canghellor), Davies AU a
/IHZLV $8_ DUZHLQLDG DU GGXOO OO\WRHGG &\PUX D /C
FDHO HL SKDVLR \Q \ *\PUDHJ DfU 6DHW@®ddd (yBRHGG G
mharagraffaull JDQ J\QQZ\V PHZQ FURPIDFKDX VJZkU GURH
ei hun):

3 :H KDYH KDG UHJDUG WR WKH /DZ &RPPLVVLRQ
on theForm and accessibility of the law applicable in Wales
2016. It concluded, and we agree, that the best approach to the
interpretation of bilingual legislation, where different language
texts bear different meanings, and where it is not possible to
reach an interpretation consistent with the literal meanibgibf
language versions, is to discern the legislative intention by
reference to the purposes or objects of the legislation as they
appear from the texts, rather than by searching for a shared
meaning. [Footnote 1. See paragraph 12.40 of the Law
Commission report.] The court should, we think, apply normal
principles of statutory interpretation to its analysis of the
meaning of both textequally. There should be no special rule
about the admissibility of pregislative material and legislative
history, but the court should always be astute to the possibility
that such materials may favour one language version.

12. The aim of interpreting legislation is to determine the
intention of the legislature. Where legislation is enacted in two
languages of equal standing, and the parties submit that there is,
or may be, a conflict, difference or distinction between e t
language versions, detailed analysis of each version may be
necessary. Where it is not suggested that the different language
versions differ in meaning, the court can be sure that either
version reflects the intention of the legislature. Counsel for the
Welsh Language Commissioner accepted that this was the
position. The approach is also consistent with the principle of
ensuring equal standing for both languages, and accords with the
position adopted by the Law Commission. [Footnote 2: See
paragraphs 12:12.8 and 12.1-42.20. Paragraph 12.20
expresses the view that "it is only in circumstances where there
is a concern that there is a difference in meaning between the
English and Welsh texts that detailed analysis of the two texts
will need to take place"See the observations of the Law
Commission on article 33 of the Vienna Convention on the Law
of Treaties in paragraphs 12.5 to 12.8 of the Law Commission's
5HSRUW @°

38. 5RHGG SRE FZQVOHU JHU HLQ EURQ \Q GDGODXYU DFKR
SaesnegY rheswm am hyn oedd eu bod i gyd yn cytuno nad oes unrhyw wrthdaro,
DPU\ZLDHWK QHX ZDKDQLDHWK UK Z cpdflict,|difidrence@md X \Q \
distinction between the two language versiona QJ QJHLULDXfU /O\V $¢
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39.

Driver).&DZVRP HLQ F\IHLULR KHI\G DW IDUQ \VWJULIHQHC
&\PUDHJ +HOHQ 5RGGLFN LfU SHUZ\O KZQQZ

Fodd bynnag, cawsom ein hannog i ffurfio ein barn ein hunain ar y pwynt hwn, rhag

RIQ \ G\OLG GZHXG PHZQ DFKRVY GLZHGGDUDFK HL IRG Z
Felly, rydym wedi gwneud hynny. Rydym wedi edrych yn ofalus ar y testunau yn
Gymraeg ac y’saesneg. Wrth wneud hynny, cawsom gymorth gan Owain Rhys James,
Cwnsler, a gyflwynodd wybodaeth ddefnyddiol i ni yn y gwrandawiad am y fersiynau
&\PUDHJ RYU GDUSDULDHWKDX \ PDHfU KROO GGDGOHX
yn eithaf bodlon (fel yr awgmodd Mr James ei hun) nad oes gwrthdaro, amrywiaeth

na gwahaniaeth rhwng y fersiynau yn y ddwy iaith at ddibenion y materion sydd ger
HLQ EURQ DU GDGOHXRQ V\GG ZHGLTX F\IOZ\QR L QL )
eu dyfynnu, yn y dyfarniad hwn (glgoeddir yn Gymraeg ac yn Saesneg), yn Gymraeg

neu yn Saesneg.

Y materion

40.

ODHYfU SDUWWRQ ZHGL GDGODX GURV EXP PDWHU JHUEL

Mater 1

41.

42.

43.

ODH ODWHU \Q \PZQHXG kU VHI\OOID JRQWUDFWLRO L
DTU GLIINQ\GGLRQ IHO GHLOLDLG FRQWUDFW ODHTfU
Materion 1A ac 1B.

Mae Mater 1A yn anghydfod ynghylch teler atodol contractau meddiannaeth y
GLIINQ\GGLRQ V\YQ GZHXG QDG \ZYQ RIN\QQRO L GGHLO
F\WV\OOWLDG DJ XQUK\Z GGLZUQRG QHX UDQ R GGLZUQI
I\Z \Q GLreduired to pay rent in respect of any day or part day during which the
GZHOOLQJ LV XQILW IRODKXPB X@ KOEWWNDWLERIN\Q\GGLRQ
\QJK\OFK D \Z K\Q \Q EHUWKQDVRO PHZQ DPJ\OFKLDGD
achos hwn, wedi methu ¥ KRL FRSL RfU DGURGGLDG GLZHGGDUL
GLIINQ\GGLRQ DU DGHJDX SHUWKQDVRO IHO V\YQ RI\Q
Ffitrwydd (paragraff33 abovf ODHYU KDZOZ\U \Q FHLVLR GDWJDQL
RTU 5KHROLDGDX h$ig&iR Gel teldOatddpl yn y contractau
meddiannaeth) yn golygu nad oedd rhent yn daladwy gan y diffynyddion mewn
SHUWK\QDV k FK\IQRG SDQ QDG RHGG \U DGURGGLDGD
L G G \ (¥¢ nct have the effect that rent was not payable by the defendants in respect
of a period when the most recent electrical reports had not been given to théhD H Q W
\Q GLE\QQX DU\ IIDLWK ERG DGURGGLDGDX WU\GDQRO
ERG \Q IRGGKDRO DfX KXQLZ G®LUBD IRH®GI IRNWKRO QW
contractau erbyn y dyddiadau priodol.

Mater 1B yw achos amgen yr hawlwyr sydd, hyd yn oed os ydynt yn methu gyda Mater
$ \Q GZHXG QDG \ZfU JHLULDX

3«QRW UHTXLUHG WR SD\ UHQW LQ UHVSHFW RI D
GXULQJ ZKLFK WKH GZHOOLQJ LV XQILW IRU KXPDQ

yn eithrio deiliad y contract rhag talu rhent mewn perthynas & chyfnod pan na roddwyd
yr adroddiad cyflwr trydanol diweddaraf iddo. Mewn geiriau eraill, hyd yn oed os nad
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oedd y taliad ynRI1\Q QR@uired JDOODL GHLOLDG \ FRQWUDFW C
URHGG \U KROO GGLIINQ\GGLRQ \Q \U DFKRV KZQ ZHGL
\ OODZ DUDOO \Q GDGODX R G D@t refuiked td pay réptDrG \Z U
respect of any day or part day during which the dwelling is unfit for human habitation

yn golygu nad oedd rhent yn ddyledus yn gyfreithlon.

Mater 2

44, ODWHU \Z D \Z U JHLULDX ®R U DGHJ” \Q UKHROLDG
effaith 6k ZHLWKUHGRO ODHYTU K D&faith \rbeoligd GT) @O & %I PD L
LGG\QW J\IOZ\QRJU (&5V HU HX ERG \Q KZ\U HX ERG
IIUDPZDLWK \P PKDUDJUDII E \Q FDHO HX JROOZQJ R
RTU-DIPRRGG EODHQRURO 'DHWK \ UKH®W dBredod y$ H U W K\ G
GDODGZ\ ZHG\Q HU ERG \ F\IQR&N#®ZQQZ F\Q F\ZLURTU \

Mater 3

45. ODH ODWHU \Q \PZQHXG kYU JUDGGDX \ PDHYQ UKDLG |
UKDQQDX F\ITUHGLQ \Q RJ\WWDO k IIODWLDXTU GLII\NQ\G
ar Ms Mitchell yn unig.

Mater 4

46. ODH PDWHU \Q DQJK\GIRG \QJK\OFK \VW\U \ 3G\GGLDG
o'r Rheoliadau Ffitrwydd yn achos contractau wedi eu trosi.

Mater 5

47. Mater 5 yw a yw effaith Materion 1 a 2, os penderfynir ar y matdnyomy yn erbyn
\U KDz0OZzZ\U DF \Q HUE\Q \U $LO DYfU 7U\G\GG <P\UUZU
ar ganlyniad gwrthKDZOLDGDXfU GLIINQ\GGLRQ L ZQHXG \
DQJK\GQDZV k KDZOLDXfYU KDzOzZ\U DU $LO DfU 7U\G
Protocol 1\ & RQIHQVLZQ (ZURSHDLGG DU +DZOLDX "\QRO IH
1 o Ddeddf Hawliau Dynol 1998.

MATER 1A

48. ODWHU $ \ZYU DQJK\GIRG \QJK\OFK D \Z1Q RI\QQRO LT
IN\GG \U KDZOZ\U ZHGL PHWKX k GDUSDUXTU DGURGGLDC

Mater 1A +Y Ffeithiau

49. &\WXQLU DU \ IITHLWKLDX FDQO\QRO ODHQW \Q EHUWK
materion eraill).

50. Cyn i Ddeddf Rhentu Cartrefi (Cymru) 2016 ddod i rym ar 1 Rhagfyr 2022, roedd yr
KROO GGLIINQ\GGLRQ HLVRHV \Q GHQDQWLDLG LTU KDZ
sicr dan Ddeddf Tai 1988.

)] 5RHGG JDQ OUV OLWFKHOO GHQDQWLDHWK VLFU JD(
dyddiedig 12 Gorffennaf 2010. Roedd hyn ar gyfer fflat yn St Helens Road,
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51.

52.

53.

Abertawe. Dim ond ei chontract hi oedd yn cynnwys rhannau cyffredin yn
RJ\WWWDO kL IlODW HL KXQ

i) Roedd gan Ms Jones denantiaeth sicr gan Tai Cymunedol Tai Calon
&\I\NQIJHGLJ G\GGLHGLJ 5KDJI\U SR¥ydioG KZQ DU
Glynebwy.

1)) Roedd gan Mr Wallbridge denantiaeth sicr gan Tai Cymoedd i'r Arfordir
&\I\WQJHGLJ G\GGLHGLJ &KZHIURU 5RHGG KZ¢
Maesteg.

iv) Roedd gan Mr Wadley denantiaeth sicr gan Tai Cymunedol Bron Afon
Cyfyngedig, dyddiedig 17 Hydref 2011. Roedd hyn ar gyfer fflat yng
Nghroesyceiliog, Cwmbran.

Pan ddaeth Deddf Rhentu Cartrefi (Cymru) 2016 i rym ar 1 Rhagfyr 2022, daeth yr holl
GGLIIN\Q\GGLRQ \Q GGHLOLDLG FRQWUDFWDX ZHGLY{X \
paragraff21 abové.

Roedd yr hawlwyr yn paratoi contractau meddiannaeth ar eu cyfer, a oedd yn seiliedig
DU HX F\WXQGHEDX WHQDQWLDHWK VLFU SUHVHQQRO
VIOIDHQRO DF DWRGRO V\TQ RIN\QQRO JDQ \ '"GHGGI DfL

)IDLWK \ &\ WXQZ\G DUQL \Z ERG JDQ ERE XQ RTU FRC
RKHUZ\GG HX ERG \Q JRQWUDFWDX ZHGLTX WURVL GG\C

K\ PLV DU {O LYfU WHQDQWLDHWKDX JZUHLGGLR
DdedG| JZHOHU UKHROLDG RfU 5KHROLDG[BY )ILWUZ

above

54.

(i) Contract meddiannaeth Mrs Mitchell

Rhoddwyd contract meddiannaeth Mrs Mitchell iddi ar 11 Mai 2023. Roedd yn
F\QQZ\V \ WHOHUDX FDQO\QRO JDQ J\QQZ\V WHOHUDX C
PDUFLR ) D WKHOHUDX D RHGG \Q :GHOHUDX DWRGRO"
Ddeddf:
Care of the dwelling
6.1 We must ensure that the dwelling is fit for human habitation:
a. on the occupation date of the contract, and

b. for the duration of the contract. (F)

7KH PHDQLQJ RI 3 GZHOOLQJ" XQGHU WHUP DEF
the dwelling forms part only of a building, the structure and
exterior of the building and the common parts. (F)

6.3 Term 6.1 does not impose any liability on us:

a. in respect of a dwelling which we cannot make fit for
human habitation at reasonable expense, or
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b. if the dwelling is unfit for human habitation wholly or
mainly because of an act or omission (including an act or
omission amounting to lack of care) of you or a permitted
occupier of the dwelling. (F)

6.4 Where the dwelling forms part only of a building, term 6.1
does not require us to rebuild or reinstate any other part of the
building in which we have an estate or interest, in the case of
destruction or damage by a relevant cause i.e. fire, storag flo
or other inevitable accident. (F)

6.5 You are not required to pay rent in respect of any day or part
GD\ GXULQJ ZKLFK WKH GZHOOLQJ LV XQILW IRU KXF

(if) Contract meddiannaeth Ms Jones

55. Cafodd Ms Jones ei chontract meddiannaeth ar 26 Mawrth 2023. Roedd yn cynnwys y
telerau canlynol:

Care of the dwelling

6.1 We must ensure that the dwelling is fit for human habitation:
a. on the occupation date of the contract, and
b. for the duration of the contract. (F)

7KH PHDQLQJ RI 3GZHOOLQJ" XQGHU WHUP DEF
the dwelling forms part only of a building, the structure and
exterior of the building and the common parts. (F)

6.3 Term 6.1 does not impose any liability on us:

a. in respect of a dwelling which we cannot make fit for
human habitation at reasonable expense, or

b. if the dwelling is unfit for human habitation wholly or
mainly because of an act or omission (including an act or
omission amounting to lack of care) of you or a permitted
occupier of the dwelling. (F)

6.4 Where the dwelling forms part only of a building, term 6.1
does not require us to rebuild or reinstate any other part of the
building in which we have an estate or interest, in the case of
destruction or damage by a relevant cause i.e. fire, storag flo
or other inevitable accident. (F)

6.5 You are not required to pay rent in respect of any day or part
GD\ GXULQJ ZKLFK WKH GZHOOLQJ LV XQILW IRU KXI

(iif) Contract meddiannaeth Mr Wallbridge
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56.

57.

58.

59.

Yn achos Mr Wallbridge, mae ei landlordiaid (Tai Cymoedd i'r Arfordir Cyfyngedig)

\Q FUHGX HX ERG ZHGL UKRL FRSL RYL JRQWUDFW PHGC
2023 a chopi o slip cywiro ym mis Mai 2023. Nid yw Mr Wallbridge yn credu ei fod
wedicaell QDLOO QDU OODOO RfU GRJIHQQDX K\Q DF PDt
cyntaf ar 19 Ebrill 2024, neu o gwmpas y dyddiad hwnnw, pan gyflwynwyd Manylion

yr Hawliad iddo.

Nid oes gofyn i ni ddatrys yr anghydfod hwn. Gofynnir i ni, os oes angen, benderfynu
ar y materion ar y ddwy sail wahanol; h.y. ar y sail ei fod wedi derbyn y contract
meddiannaeth ac ar y sail arall na wnaeth.

Ar dudalen 7, roedd y contract meddiannaeth a baratowyd ar gyfer Mr Wallbridge yn
dweud bod (F+) mewn cromfachau yn nodi telerau y gellid eu hepgor neu eu newid a
(S) mewn cromfachau yn nodi telerau atodol.

5RHGG \ WHOHUDX D QRGLU J\GDYfU OO\WK\UHQ ) \Q GH
eu newid o dan y Ddeddf drwy gytundeb rhwng y partion ar yr amod bod sefyllfa deiliad
\ FRQWUDFW \Q JZHOOD R JDQO\QLDG L K\QQ\[18]ZHOHU |

abovg.

60.

61.

Ar dudalen 8, dywedodd y contract meddiannaeth a baratowyd ar gyfer Mr Wallbridge
QDG \Z WURHGQRGLDGDXYQ UKDQ R GHOHUDXTU FRQWU
PDH K\QQ\TQ G Gobliptes dlnB rmepart of the terms of this contract, but
KDYH EHHQ LQFOXGHG ZKHUH WKDW LV KHOSIXO’

Roedd y contract meddiannaeth a baratowyd ar gyfer Mr Wallbridge yn cynnwys y
telerau canlynol.

(Ar dudalen 12):
Periods when the dwelling is unfit for human habitation (S)

1. You are not required to pay rent in respect of any day or part
day during which the dwelling is unfit ftuman habitation [5].

ODH > @ \Q GURHGQRG\Q V\YfQ GDUOOHQ
3:KHQ GHWHUPLQLQJ ZKHWKHU D GZHOOLQJ LV
habitation regard must be had to the matters and
circumstances set out in the regulations made under section

RI WKH $FW ZKLFK FDQ EH IRXQG RQ WKH :HOVK
ZHEVLWH ~

(Ar dudalen 28):

IDQGORUGYYV REOLJDWLRQ ILWQHVV IRU KXPDQ KDI
12. (1) The landlord must ensure that the dwelling is fit for

human habitation [18F

(a) on the occupation date of this contract, and

(b) for the duration of this contract.
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(3) The reference to the dwelling in paragraph (1) of this term
includes, if the dwelling forms part only of a building, the
structure and exterior of the building and the common parts.

ODH > @ \Q GURHGQR &wen datg@rinkd UO OHQ
whether a dwelling is fit for human habitation regard must be

had to the matters and circumstances set out in the regulations

made under section 94 of the Act, which can be found on the
:HOVK *RYHUQPHQWYfV ZHEVLWH ~

(iv) Contract meddiannaeth Mr Wadley

62. Rhoddwyd contract meddiannaeth Mr Wadley iddo ym mis lonawr 2023. Roedd yn
cynnwys y telerau canlynol.

3 IDQGORUGYY REOLJDWLRQ WR NHHS D GZHOOLQ
(1) The landlord must

(a) keep in repair the structure and exterior of the dwelling
(including drains, gutters and external pipes), and

(b) keep in repair and proper working order the service
installations in the dwelling.

(2) If the dwelling forms part only of a building, the landlord
must 2

(a) keep in repair the structure and exterior of any other part
of the building (including drains, gutters and external pipes)
in which the landlord has an estate or interest, and

(b) keep in repair and proper working order a service
installation which directly or indirectly serves the dwelling,
and which either?

(i) forms part of any part of the building in which the
landlord has an estate or interest, or

LL LV RZQHG E\ WKH ODQGORUG RU LV XQGHL
control.

(3) The standard of repair required by paragraphs (1) and (2) of
this term is that which is reasonable having regard to the age and
character of the dwelling, and the period during which the
dwelling is likely to be available for occupation as a home.

,Q WKLV FRQWUDFW S3VHUYLFH LQVWDOODWLRQ
for the supply of water, gas or electricity, for sanitation, for space
heating or for heating water

Guidance Note +Service installations
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63.

64.

65.

66.

67.

68.

Service installations do nanhclude any fixtures, fittings or
appliances for making use of water, gas or electricity. It is your
responsibility to ensure that there is credit on any applicable
meters and that any bills in relation to the supply of services to
the Dwelling are paid. &ur Landlord will not be responsible
where services are interrupted due to-pagment of charges by
you

LY 1LG \ZYQ RI\QQRO WDOX UKHQW SDQ QDG \Z DQQHC
achos

ODHYfU WHOHUDX D QRGLU XFKRG \Q DGOHZ\UFKX FRQWI
ODHQW L J\G \Q F\QQz\V IHO \ QRGLU XFKRG \ WHOHU
Fater 1A, sef:

83<RX DUH QRW UHTXLUHG WR SD\ UHQW LQ UHVSHF
GD\ GXULQJ ZKLFK WKH GZHOOLQJ LV XQILW IRU KX

5RHGG F\QQZ\V \ WHOHU KZQ \Q RIN\QQRO R GDQ UHROLD
ym mharagratl6 abové.

Yn achos Mr Wallbridge, er bod anghydfod ynghylch a roddwyd y contract
PHGGLDQQDHWK LGGR D EDUDWRZ\G DU HL J\IHU DF D
GLU F\IIUHGLQ ERG UKZ\PHGLJDHWK \ ODQGORUG L 3VI
\QGGL" R GDQRNGUD®GGI| 23800 JABGLIL K\PJRUIIRUL \
JRQWUDFW IHO WHOHU VMOIDHQRO GUZ\ ZHLWKUHGX DC
yn dir cyffredin i adran 240(3) a (6) o'r Ddeddf a ymgorfforwyd yng nghontract Mr
Wallbridge, y teler atodol yn rheoliad 11 o'r Rheoliadau Atodad yw'n ofynnol i
GGHLOLDG \ FRQWUDFW 3GDOX UKHQW PHZQ SHUWK\Q
GGLZUQRG SDQ QD IRTU DQQHGG \Q26ldbawgl. EREO I\Z \QG

JHOO\ QLG RHV DQJK\GIRG GUZ\ U\Z IRGG QHXYL JLO\G
FDHO EXGG RTU WHOHUDX K\Q < FZHVWLZQ \Z EHWK \
achosion presennol.

Y '\GGLDGDXfU DUFKZLOLDGDX GLRJHOZFK WU\GDQRO
yn yr achos hwn

Mae rheoliad 6 ac (yn achos contractau wedi'u trosi) rheoliad 7 o'r Rheoliadau
Ffitrwydd yn ei gwneud yn ofynnol i landlordiaid sicrhau bod adroddiad ar gyflwr
WU\GDQRO 3(&5° GLO\W \Q QRGL FDQO\QLDGDX DUF
gynhaliwyd gan bersonymwysedig ac sydd, ymhellach, yn ei gwneud yn ofynnol i
ODQGORUGLDLG VLFUKDX ERG \U DGURGGLDGDX K\Q \C

erbyn dyddiadau penodol. Nodir y darpariaethau hyn ym mharaﬁiﬁ above

$W GGLEHQLRQ ODWHU $ PDHfU IITHLWKLDX \ FA\WXQZ\G
a ganlyn.

Roedd yrholODQGORUGLDLG V\IQ KDZOZ\U ZHGL F\QQDO DU
36,V \Q DQKHGGDXYTU GLIINQ\GGLRQ DU ZDKDQRO GG\
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69. 5RHGG \U DUFKZLOLDGDX K\Q ZHGLYX F\QQDO JDQ EHU\
i wneud y gwaith archwilio a phrofi ar osodiad gwasanaeth trydanol, ac unrhyw waith
\PFKZLOLR QHX DWJ\ZHLULR SHOODFK \Q XQRO kfU VD
diffynyddLRQ \Q GDGODX K\Q HU QDG \Z K\QQ\T1Q K\VE\V LG

70. ODH (&5V ZHGL ERGROL HUV G\GGLDG SRE DUFKZLOLDG
berthnasol y maent wedi bod ym meddiant yr hawlydd perthnasol fel landlord. Maent
yn ein papurau.

71. ODHYU KDzOzZ\U \Q KRQQL KHE \WW\A\ULHG HIIDLWK HX
GLINQ\GGLRQ ERG DQKHGGDXfU GLIINQ\GGLRQ \Q 1IIL
gwirionedd, rhwng 15 Rhagfyr 2023 a 4 Ebrill 2024 (sef yr amser perthnasol ar gyfer
yr achos hwn). Nid yffu GLIIN\Q\GGLRQ \Q F\WXQRTQ JDGDUQKDR
maent yn cytuno, at ddibenion yr achos hwn, y dylem dybio hynny o blaid yr hawlwyr.

72. (U JZDHWKDI \ PHWKLDQW L GGDUSDUX (&5V LU GLII\NQ
nid yw unrhyw ddiffynnydd wedi methu & thalu rhent am y cyfnod rhwng 15 Rhagfyr
D (EULOO QDF \Q ZLU DP XQUK\Z J\IQRG V\TQ

73. 1LG \Z PDQ\OLRQ \U (6,V DYfU (&5V \Q EZ\VLJ DW \ GLEH(
bynnag, cytunwyd arnynt ac felly, rydym yn eu cofnodi fel a ganlyn, pa beth bynnag fo
gwerth hynny.

)] OHZQ SHUWK\QDV DJ DQQHGG 0OUV OLWFKHOO FD
Arfordirol Cyfyngedig, ECR ar gyfer ei fflat a gymeradwywyd gan y
goruchwyliwr cymwysedig ar 2 Medi 2019. Anfonon nhw gopi at Mrs Mitchell
GUZ\TU SRVW GRVEDUWK F\QW®¢gwbpas y dgdaliad) W K
hwnnw. Cytunir, felly, iddo gael ei roi iddi ar 14 Mawrth 2024 neu o gwmpas y
dyddiad hwnnw. Ar gyfer y rhannau cyffredin, cafwyd yr ECR ar 26 Gorffennaf
2019 a chafodd ei roi iddi erbyn 4 Ebrill 2024.

1)) Mewn perthynas ag annedd Ms Jones, cynhaliodd ei landiardcCymunedol
Tai Calon Cyfyngedigarolygiad a arweiniodd at ECR yn cael ei hanfon ati
GUzZ\fU SRVW GRVEDUWK F\QWDI DU O0DZUWK
hwnnw. Cytunir, felly, iddo gael ei roi iddi ar 13 Mawrth 2024 neu o gwmpas y
dyddiad hwnnw.

i) Mewn perthynas ag annedd Mr Wallbridge, cafodd ei landiadCymoedd i'r
Arfordir Cyfyngedig ECR ar 23 Awst 2022 neu o gwmpas y dyddiad hwnnw.
$QIRQRQ QKZ JRSL DWR GUZ\TU SRVW GRVEDUWK F\
felly, iddo gael ei roi iddo ar 21 Mawrth 2024 neu o gwmpas y dyddiad hwnnw.

V) Mewn perthynas ag annedd Mr Wadley, cafodd ei landi®ad Cymunedol
Bron Afon CyfyngedigECR ar 25 Mai 2023 neu o gwmpas y dyddiad hwnnw.
$QIRQRQ QKZ JRSL DWR GUZ\fU SRVW \Q \VWRG \U
Mawrth 2024. Cytunir, felly, iddo gael ei roi iddo erbyn 25 Mawrth 2024.

Mater 1A Y Dadleuon

(i) Dadleuon yr hawlwyr
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74.

75.

76.

77.

78.

79.

80.

$FKRV \U KbzOzZ\U DU )DWHU $ V\1Q GHVWXQ GDGO J
JHLULDX 3SDQ QD IRfU DQQHGG \Q IILW L EREO I\Z \¢
GDUSDULDHWKDX VWDWXGRO \Q F\QQZ\V DPJ\OFKLDGD?
WKULQ IHO DQQHGG QDG \ZYQ IILW L EREO 1\Z \QGGL RK
VLFUKDX ERG GHLOLDG \ FRQWUDFW ZHGL FDHO FRSL
priodol.

ODHYU KDZzOZ\U \Q GDGODX PDL GLP RQG SDQ QD IRfU
I\Z \QGGR \ PDH KDZO L EHLGLR k WKDOX UKHQW 1LG
methiant technegol i ddarparu adroddiadau, ond nid oes tystiolaeth o broblem drydanol
sylfaend nac achos o annedd ddim yn ffit i bobl fyw ynddi.

ODHfU KDzZzOZ\U \Q QRGL HU ERG DGUDQ RYfU 'GHGGI |
V\IQ F\IDWHE L VZP \ UKHQW RV E\GG ODQGORUG \Q
FK\IUHGRO RTU FRQWUDFW \WJULIHQHGLJ L GGHLOLDG \
achoson lle bu methiant i ddarparu ECR.

ODHYU KDzZzOZ\U \Q ROUKDLQ \U \PDGURGG 3GGLP \Q IILV
'HGGI 7DLYU 'RVEDUWK *ZHLWKLRO DF \Q JZQHXG \ S.
PHZQ VDZO GHGGILDG HUV K\QQ\ QDG \Z HULRHG ZHGL
Rhentu Carefi (Cymru) 2016, y dylai eiddo nad yw, mewn gwirionedd, yn ffit i bobl

fyw ynddo gael ei ystyried felly.

ODHYfU KDZOZ\U \Q F\IOZ\QR HX ERG \Q ODQGORUGLDLG
GDUSDUX (&5V GLP RQG RKHUZ\GG DPU\NIXVHGG GHDOC
RHGG \ J\IUDLWK \Q QHZ\GG DF QDG RHGG ZHGLYTL GHD
gymhlethdod. Maenyn nodi, cyn gynted ag y canfuwyd yr amryfusedd, ei fod wedi

FDHO HL XQLRQLYQ J\IO\P HU JZDHWKDI \ QLIHU IDZU
J\ WV\OOWLHGLJ ODHQW \Q GZHXG PDLTU GLEHQ VWDWXG
ynddi mewn gwirionedd, aQ DG \Z F\IOZ\QR GRJIHQQDXTQ Kz\U \Q
yn wahanol i gydymffurfio & mesurau diogelwch sylweddol yn hwyr.

ODHQW \Q F\IHLULR DW \U HIIDLWK DULDQQRO DU ERE
llwyddo i brofi nad oedd yn ofynnol iddynt dalu rhent, a phe baent yn lliwyddo + wrth
KDZOLRJU UKHQW D GDOZ\G JDQGG\QW VHUFK K\QQ\ OI
yn ama@angyfrif y gallai rhwng £8 miliwn a £9.5 miliwn fod mewn perygl iddynt hwy.

Mae Tai Cymunedol Tai Calon Cyfyngedig yn amcangyfrif bod posibl colli ychydig

GURV ... PLOLZQ PHZQ UKHQW ODH 7DL &\PRHGG LYU $U
ffigur ychydig yn lai na £13.4 miliwn. Mae Tai Cymunedol Bron Afon Cyfyngedig yn
QRGLTU ULVJ DU \FK\GLJ R GDQ .. PLOLZQ 1LG \zZfU |

ffioedd a chostau cyfreithiol. Dywedant y bydd colledion ar y raddfa hon yn effeithio
ar fuddsoddi mewn tai cydeithasol yn y dyfodol ac y bydd hynny ar draul y gymuned.

ODHYfU KDzZzOZ\U \Q GDGODX PDLYU JHLULDX SHUWKQDVR
'GHGGI DU UKHROLDGDX V\TQ P\QQX HX ERG \Q FDHO +
y dylai egwyddorion dehongli contractau fod yn berthnasol. Maent yn cydnabod nad
ywh\QQ\YfQ ZzLU DP OU :DOOEULGJH DU \ UKDJG\ELDHWK
JZLULRQHGG J\GDYfU FDQO\QLDG ERG HL KDZOLDXT
ddeddfwriaeth.
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81. OHZQ SHUWK\QDV k GHKRQJOL VWDWXGRO PDHYfU KDZC
HUE\Q GHKRQJOLDG V\TQ KXUW JDQ J\IRL(RACRARW \U $L
Inc) v Tribiwnlys Apelau Cystadl2023] 1 WLR 2594 ym mharagraff 43. Maent yn
GLE\QQX DU \U HJZ\GGRU \ EZULU ERG EZULDG GHGGIZL
gan gyfeirio at yrAsiantaeth Safonau Gyrwyr a Cherbydau v R{204.8] RTR 2 ym
mharagraff 21.

82. ODHQW \Q F\IHLULR DW \U HJZ\GGRULRQ V\TQ EHUWKQ
F\IUDLWK VWDWXG V\TQ FDHO HX FU\QKRHAowlDWY \U $U.
Comisiynwyr Cyllid a Thollaj2020] 1 WLR 2227 ym mharagraff 27:

3 7KH HIWHQW RI WKH ILFWLRQ FUHDWHG E\ D GH
primarily a matter of construction of the statute in which it
appears.

(2) For that purpose the court should ascertain, if it can, the
purposes for which and the persons between whom the statutory
fiction is to be resorted to, and then apply the deeming provision
that far, but not where it would produce effects clearly oatsid
those purposes.

(3) But those purposes may be difficult to ascertain, and
Parliament may not find it easy to prescribe with precision the
intended limits of the artificial assumption which the deeming
provision requires to be made.

(4) A deeming provision should not be applied so far as to
produce unjust, absurd or anomalous results, unless the court is
compelled to do so by clear language.

(5) But the court should not shrink from applying the fiction
created by the deeming provision to the consequences which
ZRXOG LQHYLWDEO\ IROORZ IURP WKH ILFWLRQ EHL

83.  Mewn perthynas & dehongli contractau (y dull a ffefrir gan yr hawlwyr yn yr achosion
K\Q PDHYU KDzOZ\U \Q F\IHLULR DW \U HJZ\GGRULRQ C
fel Arnold v Britton[2015] AC 1619 ym mharagraffau 8. Mae hyn yn cynnwys
\P PKDUDJUDII VIOZTU $UJOZ\GG 1HXEHUJHU

837KH PHUH IDFW WKDW D FRQWUDFWXDO DUUDQJH
according to its natural language, has worked out badbyem

disastrously, for one of the parties is not a reason for departing

from the natural language. Commercial common sense is only

relevant to the extent of how matters would or could have been

perceived by the parties, or by reasonable people in thegmosit

RI WKH SDUWLHY DV DW WKH GDWH WKDW WKH FRC

84. ODHfU KDzZzOzZ\U \Q F\IOZ\QR QD HOOLU W\ELR ERG \ VW
HIIDLWK +\G \Q RHG SDQ IR JHLULDXfU VWDWXG ZHGL
geiriau gael eu dehongli yng nghdéstun y contract, ac nid yw eu hystyr yng nghyd
deVWXQ \ FRQWUDFW R UHLGU Z\G GdestuxXystaindjaE niaet K\V W\
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yn dyfynnu Forbes J yGREA Real Property Investments Ltd v Willida8/9] EGLR

JRGG E\QQDJ QLG RHV XQUK\Z DPJ\OFKLDGDX V\TQ
\Q \U DFKRV KZQ ZHGLTX QRGL \Q \ G\WVWLRODHWK QD
DZJU\PX \ G\OLG GHKRQJOL HX FRQWUDFWDX%Mheu ZDKDQR
IRG UK\Z UHVZP GURYVY GGHIQ\GGLR GHKRQJOLDG FRQWL
allai amrywio oddi wrth y dehongliad statudol. Yn wir, mae yn natur yr achosion hyn,
fel achosiorprawf, i awgrymu y dylid darparu dehongliad cyffredinol.

ODHYfU KDzZOZ\U \Q SZ\VOHLVLRYQ JU\]l HU ERG \ FRQW!
ODQGORUG \Q 3VLFUKDX ERG \U DQQHGG \Q IILW L EREO
I\Z \QGGL 3QLG \ZYQ RI\QQRO" L GGHLOLDG \ FRQWUDF
EHQRGRO QDYL J\WWXQR \Q \U XQ R U FRQWUDFWDX QD I
mewn gwirionedd, yn ffit i bobl fyw ynddi, ond y gellir ei hystyried yn annedd ddim

\Q IILW GLP RQG \Q UKLQZHGG UKHROLDG RTU 5KHR
6(6) yn cael ei fewngludo i'r contractau drwy gyfeiriad; ac nid yw geiriad rheoliad 6(6)

yn cael ei atgynhyrchu ynddynt. Felly, argymhellir nad oedd y partion yn cytuno na
I\GGDLYQ UKDLG WDOX GLP RQG \Q UKLQZHGG \ IIDLWK
EREO I\Z \QGGL \Q K\WUDFK QDfU IIDLWK QDG RHGG
gwirionedd.

ODHfU KDzZzOz\U \Q P\QG PRU EHOO DJ DZJU\PX ERG DI
UKHROLDG RTU FRQWUDFWDX ZHGL ERG \Q GGHZL
RKHUZ\GG E\GGDL ERGRODHWK UKHROLDG ZHGL ERC
fod wedi cael ei hepwy yn fwriadol (paragraff 25 o ddadl fframwaith yr hawlwyr).

ODHYU KDZOZ\U \Q F\IOZ\QR QDG RHVY DQJHQ GRJIHQQD
RQG DQKHGGDX V\TQ IILW L EREO I1\Z \QGG\QW )HOO\ F
kfU GLEHQ GHGGIZULDHWKRO QD GG\OLG PHZQJOXGR1TU
gontratau ac na ddylai, felly, roi hawl i ddeiliaid contract beidio a thalu rhent.

Mae'r hawlwyr yn cyfyngu ar weithrediad rheoliad 6(6) o'r Rheoliadau Ffitrwydd drwy

gyfeirio at adran 94 o'r Ddeddf, ac yn dweud bod adran 94 yn darparu ar gyfer ffactorau

y mae'n rhaid rhoi sylw iddynt wrth benderfynu a yw eiddo yn ffit neu beidio at
ddibenion adran 91, ac nid at unrhyw ddibenion contractiol. Nodir Adran 94 ym
mharagraff24 abové ODH $GUDQ \Q GDUSDUX ERG \Q UKDLG L
yr annedd yn ffit i bobl fyw ynddi, a bod hyn yn ddarpariaeth sylfaenol a ymgorfforir

yn y contractau perthnasol. Dyfynnir ei thelerau llawn ym mhardgeatibove Mae

$GUDQ \Q JRVRG UKZ\PHGLJDHWKDX L JDGZYU DQQHG
yn benodol, mewn perthynas & gosodiadau trydanol (a nodir ym mha2giedfové.

ODHYU GG\OHWVZ\GG DU :HLQLGRJLRQ &\PUX L ZQHXG
yn ddyletswyddyn 6ladran 94(1)yn ddyletswydd ragnodi materion ac amgylchiadau

3\ PDHYQ UKDLG UKRL V\OZ LGG\QW ZUWK EHQGHUI\QX
DQQHGG \Q IILW L EREO I\Z \QGGL DI24aHdve C&HSddD QRGL
rheoliad 6(6) ei wneud, fel yr holl Reoliadau Ffitrwydd, drwy arfer y pwerau a roddwyd

3JDQ DGUDQQDX E D D "R U 'GHGGI

, U JZUWKZ\QHELDG ERG \ IIDLWK IRG \U KDzZz0Oz\U \Q JZz
FRQWUDFWDX \Q DPGGLIDGX UKHROLDG R XQUK\Z GC
JDQ GGHLOLDG FRQWUDFW QDG \Z1Q FDHO (&5 HU PZ\Q
siwio: ds entitled to sue so as to require the provision of the ECR. But that does not
mean that they are entitled to withhold rent. That is a contractual right only triggered
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where a property iactually X QILW IR U K X P DdadKamvaitioywhiaRyad,

paragraff 34). Mewn dadl, maent hefyd yn cyfeirio at baragraff 5B o Atodlen 9A o'r
Ddeddf sy'n darparu na all landlordiaid roi hysbysiad ar adeg pan fo'r annedd yn cael ei
SWKULQ” IHO XQ QDG \Z1Q IIL\addrhedRdd 6(6) \of Rig@iglau\ Q UKL
JILWUZ\GG ODHQW \Q F\IOZ\QR ERG K\Q \Q DWDO UKHRO
QHX IRG \Q JZEO DPKHUWKQ@DVRO HU HX ER&hatHGL HLYV
VWDWXGRO QHX JRQWUDFWLRO R UDQ QDG \ZT1Q RI\QQR

Wrth ddadlau, dywedodd yr hawlwyr, cyn belled & bod ECR mewn gwirionedd, fel sy'n
ofynnol gan reoliad 6(1) o'r Rheoliadau Ffitrwydd, fod rheoliad 6(6) yn llai pwysig.
5RHGGHQW \Q GZHXG ERG \ UKZ\PHGLJDHWKDX (6, DF (&
achado& G \Q JZQHXG VIQQZ\U QDF \Q XQRO kU GLEHQ V
WDOX UKHQW SHWDLYfU XQLJ IHWKLDQW I\GGDL SHLGL
archwiliad boddhaol i ddeiliad y contract. Maent yn tynnu sylw at y ffaith nad oedd

tybio nad oedd aredd yn ffit yn syniad a oedd yn cael ei awgrymu gan bapurau
Comisiwn y Gyfraith.

ODHQW \Q QRGL HU ERG UKHROLDG RfU 5 KHROLDGDX
i ddeiliad y contract dalu rhent mewn cysylltiad ag unrhyw ddiwrnod neu ran o
GGLZUQRG SDQ QD IRfU DQQHGG \Q IILW KHERBEDTWZ \
WURHGQRG\Q L UHROLDG VIIQ GZHXG

3*ZHOHU 5KHROLDGDX 5KHQWX &DUWUHIL )ILWUZ\G
Fyw Ynddi) (Cymru) 2022 (O.S. 2022/6 (Cy. 4)) a wnaed gan

"HLQLGRJLRQ &\PUX R GDQ DGUDQ RTU '"GHC
rhagnodi materion ac amgylchiadau y mae rhaid rhoi sylw iddynt

wrth benderfynu a ywranedd yn ffit i bobl fyw ynddi ai peidio.

*ZHOHU KHI\G DGUDQ RYU 'GHGGI V\TQ HL J
ddarpariaeth sylfaenol i landlord sicrhau bod yr annedd yn ffit i

EREO I\Z \QGGL ~

Maent yn awgrymu ei bod yn arwyddocaol bod y troednodyn hwn yn cyfeirio at
ffactorau amrywiol sy'n berthnasol i annedd yn wirioneddol ddim yn ffit i bobl fyw
ynddi yn adran 94(1) o'r Ddeddf, ond nid yw'n cyfeirio at y ddarpariaeth dybio yn adran
94(3).

(ii) Dadleuon y diffynyddion

ODHfU GLIINQ\GGLRQ \Q SZ\VOHLVLR DU {O FDHO \U (&5
ERG UKDQQXTU (&5 k GHLOLDLG \ FRQWUDFWDX \Q KDZC
ac amlen arnynt. Er bod y ddeddfwriaeth yn newydd pan dorrodd yr hawlwyr yr
amodau, ni daeth y Rheoliadau Ffitrwydd i rym tan bron i 11 mis ar 6l iddynt gael eu
cyhoeddi. Felly roedd digon o amser i ymgyfarwyddo. Pennwyd yr amser ar gyfer
cydymffurfio ar 14 diwrnod (yn hytrach na 7 diwrnod cyn i newidiadau gael eu hysgogi

gan sylwadau landtdiaid i Lywodraeth Cymru). Roedd hyn yn ychwanegol at y
G\GGLDG D RHGG ZHGLYL RKLULR DU J\IHU F\G\PIIXUILR
WURVL IHO UKDLTfU GLIIN\Q\GGLRQ D GGHFKUHXRGG I
Rheoliadau Ffitrwydd i rym.

ODHYU GLIINQ\G G L RUDek BV F AskH20P R URSCT 5 ys dywedwyd gan
yr Arglwydd Leggatt UGL ym mharagraff 70:
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97.

98.

37KH PRGHUQ DSSURDFK WR VWDWXWRU\ LQWHUS
regard to the purpose of a particular provision and to interpret its

language, so far as possible, in the way which best gives effect

WR WKDW SXUSRVH ~

ODHTU GLIINQ\GGLRQ \Q QRGL HU ERG \U KDzZzOZzZ\U \Q OL
y byddai eu dadleuon o fudd i bob landlord yn y sector rhentu preifat yng Nghymru yn
RJ\WVWDO kYU VHFWRU F\KRHGGXV 1L I\GG SRE PHWKLD
gones. Efallai y bydd achosion o anwaith bwriadol neu ddiofal gan landlordiaid
DQJK\V\IULIRO QDG \G\QW \Q EDUWWRQ LU JZHLWKUHGR'
FDQO\QLDGDX IRG \Q J\WRQ kfU GLEHQ VWDWXGRO

&\IHLULRGG \ GLIIN\Q\GGLRQ QL DW DGUDQ RfU '"GHGG!|
KRQ RYfU 'GHGGI 3\Q J\PZ\V L ERE FRQWUDFW GLRJHO SF
FRQWUDFW VDIRQRO F\IQRG SHQRGRO D ZQHLU DP J\I
cwmpaV XU FRQWUDFWDX \Q \U DFKRV KZQ ODH 3HQQRG
F\QQZ\V DGUDQQDX L R U 'GHGGI ODH IHOO\TQ F\QQ
ERG \U DQQHGG \Q IILW L EREO I\Z \QGGL" \Q DGUDQ
ddarpariaethV \OIDHQRO D \PJRUIIRULU \P PKRE XQ RfU FRQ\
F\QQZ\V DGUDQ 33HQGHUI\QX D \Z DQQHGG \Q IILW L |
\Q RINQQRO L :HLQLGRJLRQ &\PUX UDJQRGL PDWHULRQ L
sylw iddynt wrth bendrfynu, at ddibenion adran 91(1), a yw annedd yn ffit i bobl fyw
\QGGL GUz\ DGUDQ DF V\1Q FDQLDWiX L :HLQLGRJI
QD FK\G\PIIXUILU k JRI\QLRQ °2ERG \U DQQHGG LYZ WKL
\QGGL" GUZ\ DGUDPTQ GLO\Q ERG \ GDUSDULDHWKD X
FRQWUDFWDX ODHTU GLIIN\Q\GGLRQ \Q F\IOZ\QR HU QDC
\Q HIOXU PDL K\QQ\ \ZfU GGDUSDULDHWK V\YQ HL JZ
ffiti bobl fyw ynddi, ac fely PDHTQ FDHO HL FK\VIOOWX GUZ\ REO\JI

ODHYU GLIINQ\GGLRQ \Q F\IOZ\QR ERG \ 5KHROLDGD X
GGDUSDULDHWK \Q UKHROLDG QDG \Z1Q RI\QQRO L GG
GDOX UKHQW ZHGL GRG L U\P DU \U XQ GLZUQRG k1L
GDUSDULDHWKIHQLIHOGEDQ FRG V\IQ JZHLWKUHGX IHO F\
kfL JLO\GG \Q K\WUDFK QDX UKDQQX \Q XQRO k GDGO
RfU 5KHROLDGDX )ILWUZ\GG \Q UKHROLYfU FRQWUDFWD:
\Q DEVHQRQWWROEWD X ODH Q GLO\Q ERG \ GGDUSDULDH
SDQ QDG \Z U HLGGR Q IILW L EREO I\Z \QGGR V\GG
Rheoliadau Atodol ac yn y contractau eu hunain, yn gymwys pan nad yw'r eiddo'n ffit

i bobl fyw ynddo oherwdd bod rheoliad 6(6) ar waith. Dim ond drwy ei ddarllen fel
K\Q \ PDH JDQ UHROLDG U\P HU EXGG GHLOLDLG \ FR
a phwrpas y ddeddfwriaeth yn ei chyfanrwydd.

ODHTU GLIIN\Q\GGLRQ \Q SZ\VOHLVLR PDLYU GG\OHWVZ\G
\U DQQHGG \Q IILW L EREO I1\Z \QGGL DGUDQ RTU 'GH
ni ellir sicrhau diogelwch heb ESI, ac ni ellir rhoi sicrwydd i ddeiliad y contract heb
ddarparu ECR. Nid yw dweud, ar 6l y digwyddiad, mewn ymgyfreithiad fel hyn, y gellir

dweud yn awr nad oedd risg o osodiad trydanol, mewn gwirionedd, yn cydymffurfio a
llythyren nac ag ysbryd y cynllun deddfwriaethol.

ODHTU GLIINQ\GGLRQ \Q GDGODX HUV L GHOHUDXTU FR(
\ F\AQOOXQ VWDWXGRO PDLYfU GXOO JZHLWKUHGX F\ZLL
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104.

hytrach na chontractiol. Deddfir mai dim ond gwella sefylifa deiliaid y contractau y gall
DGGDVLDGDX LfU GDUSDULDHWKDX VWDWXGRO OOH F
statudol yn gosod safon sylfaenol a dylai fod yn fan cychwyn ar gyfer yr ymarfer
dehongli.

Mae adran 94(3) o'r Ddeddf (a nodir ym mharag@ff above \Q UKRL SOHU L
"HLQLGRJLRQ &\PUX ZQHXG UKHROLDGDX 3DW GGLEF
DPJ\OFKLDGDX UKDJ FRGL D DOODL RO\JX QDG \Z DQQH
UKDLQ \Q HLULDX HDQJ DF PDHQW \Q P\QG \ WX KZQW L
mewn gwirionedd yn ffit i bobl fyw ynddi. Mae adran 94(3) yn mynd ymlaen i ddweud,

\Q EHQRGRO \ FDLII UKHROLDGDX RfU IDWK UDJQRGL E
[ ILW L EREO I\Z \QGGL™ SH QD EDLYQ F\G\PIIXYywLR )HOC
annedd yn ffit yn hytrach na nad yw annedd yn ffit mewn gwirionedd, wedi cael ei

ZUHLGGLRYQ JDGDUQ \Q \ GGHGGIZULDHWK V\OIDHQRO

JRGG E\QQDJ UKDLG LYU F\V\QLDG KZQQZ R G\ELR QD
gyflwyno (yn 6l y diffynyddion) at ddiben. Rhaid iddo arwain at ganlyniadau. Maent

\Q DZJU\PX ERG \U XQLJ GGLEHQ SRVLEO LYZ JDQIRG \Q
rhaidi laQGORUG 3VLFUKDX" ERG DQQHGG HL IRG \Q IILW L
bod y ddarpariaeth dybio a ragwelir gan adran 94(3) ac a weithredir gan reoliad 6(6) yn
J\PZ\V L DGUDQ DF \Q UKRL F\IULI QDG \ZYfU DQQH(
ddibenionDGUDQ <QD QLG \ZYQ IILW DW ERE GLEHQ I
\Z1Q RI\QQRO WDOX UKHQW

(i) Dadleuon Gweinidogion Cymru

ODH *ZHLQLGRJLRQ &\PUX D RHGG \Q \PGGDQJRV IHC
diffynyddion y dylaiff ULl JDQRQDX ZUWK GGHKRQJOLYfU DFKRYV
K\WUDFK QDJ \Q JRQWUDFWLRO RKHUZ\G&GGdaBRG WHOFL
ddeddfwriaeth. Fodd bynnag, maent yn cyfeirioTaaimp International Golf Club
Scotland Ltd v Gweinidogion yr Albg2015] UKSC 74 ym mharagraff 33 i gefnogi
WXHGGLDG PRGHUQ L J\WWRQLTU GXOO R GGHKRQJOL JZI

ODH *ZHLQLGRJLRQ &\PUX KHI\G \Q F\WXQR kU GLIINQ\(
UHROLDG RTU 5KHROLDGDX )ILWUZ\GG IRG PHWKLD ¢
JRO\JUX ERG \U DQKHGGDXTQ FDHO HX WULQ IHO UKDL C
ac fdly ddim yn ffit i bobl fyw ynddynt.

ODH *ZHLQLGRJLRQ &\PUX \Q FHIQRJLYU GLIINQ\GGLRQ 2
RfU 5KHROLDGDX )ILWUZ\GG \Q J\PZ\V DF IHOO\ KHI\G
5KHROLDGDX $WRGRO VHI QDG \ZT1Q RI\QQRO L GGHLOL
Q D G r\ahfiedd yn ffit i bobl fyw ynddi oherwydd gweithrediad rheoliad 6(6).
"\ZHGLU ERG K\Q \Q XQRO kU F\QOOXQ VWDWXGRO D F
IHVXU SULRGRO R GKO GLJIROOHGX DP GRUUL DPRGDX P
i bobl fyw ynddi.

Mae Gweinidogion Cymru yn dweud bod y dehongliad hwn nid yn unig yn syml, ond
hefyd yn cydfynd & phwrpas sylfaenol y ddeddfwriaeth, sef annog landlordiaid i
sicrhau nad oes peryglon fel tanau a siociau trydan mewn anheddau, ac i sicrhau deiliaid
contracta bod mesuraar gaeli warchod rhag problemau a pheryglon nad ydynt mor
amlwg & ffenestri wedi torri a phethau tebyg.
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Mae Gweinidogion Cymru yn anghytuno a chyflwyniad yr hawlwyr mai dim ond
GLRJHOZFK JZLULRQHGGRO V\TQ EZ\VLJ DF QDG \Z \PF
gwybodaeth i ddeiliaid contractau mor bwysig i gyfiawnhau (neu fel mater o ddehongli,

i fynnu) atal y gofyniad ar ddeiliad y contract i dalu rhent drwy weithredu rheoliad 11

RfU 5KHROLDGDX $WRGRO DU \ F\G k UKHROLDG R
ZHLWKUHGX UKHROLDG J\GD WKHOHUDXfU FRQWUDF
rhent mewn ehos llenad yw annedd yn ffit i bobl fyw ynddi. Nid dim ond sicrhau bod
JRVRGLDGDX WU\GDQRO \Q GGLRJHO \ZfU XQLJ UZ\PFH
archwilio, profi ac adrodd. Gall archwiliadau ddangos bod gwaith atgyweirio neu
fesurau eraill yn angenrheidiol, ac en@nghreifftiau o fesurau a argymbhellir yn cael eu

QRGL \Q \U DGURGGLDGDX DF \Q \ G\VWLRODHWK \Q \U
F\ITOZ\QR SURVHV QLG DUFKZLOLDG V\IQ O0OZ\GGR QHX"
y contractau hawl i gael gwybod amgO ZU \ JRVRGLDGDX WU\GDQRO DF
ofynnol i sicrhau eu bod yn cyrraedd y safonau gofynnol. Mae ganddynt hawl i gael
VLFUZ\GG SDQ I\GG F\IOZU \ JRVRGLDGDX WU\GDQRO \«
grymuso i fynnu am weithredu, pan nad dfifld DFKRV <Q \U XQ PRGG QL
landlordiaid hawl! i bwyntio, hyd yn oed yn-@eithredol o bosibl, at ffitrwydd
JZLULRQHGGRO RQG FKQW HX F\PHOO GUZ\ J\VAOOWXT
k UKHROLDG L ZQHXG SRS HMWIH evarfgén &mystQribdkyhl LGL R O
ddiweddarach. Gall deiliaid contractau fod yn fwy brwdfrydig na landlordiaid dros
VLFUKDX ERG SRSHWK \Q FDHO HL ZLULR DL IRG \Q IRG
yn poeni o gwbl. Efallai na fydd eraill yn rhoi dig@ sylw i eiddo lle nad ydynt yn

byw ynddynt eu hunain. Efallai na fydd eraill yn gwybod digon am eu
UKZ\PHGLJDHWKDX 1LG \ZYQ EULRGRO PDEZ\VLDGX GH
landlordiaid beidio & chynnwys deiliaid contractau yn y broses heb ddirfavr ddim
FDQO\QLDGDX ODHYTQ KDQIRGRO LYfU F\QOOXQ VWDWXC
Z\ERGDHWK GGLZHGGDUDI DF QDG \ZT1Q RIN\QQRO LGG\Q
yr wybodaeth ddiweddaraf.

Mae Gweinidogion Cymru hefyd yn gwrthod y gwahaniaethu rhwng y dehongliad
statudol a chontractiol a gynigir gan yr hawlwyr yn yr achos hwn. Maent yn nodi ei bod
\Q QRGZHGG DOOZHGGRO RYfU 'GHGGI D QRGZzZ\G \P Pl
Gyfraith, y dylai deilaid contractau allu dibynnu ar eu contractau am eu hawliau ac na
ddylent hefyd orfod dibynnu ar ddeddfwriaeth gymhleth neu gyfraith achosion ar
ZDKkQ QDG \G\QW ZHGLYfX K\PJRUIIRUL \Q \ FRQWUDFV
ddweud, maent yn dadlau, rhrwnfO HUD X GDWJDQHGLJ \ FRQWUDFWD
JDQ VWDWXG QHX GGDUSDULDHWKDXfU VWDWXG DfU RI

Maent hefyd yn rhoi enghraifft. Mae rheoliad 5 y Rheoliadau Ffitrwydd yn mynnu bod
ODU\PDX PZJ D ODU\PDX FDUERQ PRQRFVLG V\TQ JZHL!
(&5V \Q RIN\QQRO R GDQ UHROLDG 1LG \ZTfU FRQWUDFW
larymau carbn monocsid nac ESIs ac ECRs. Felly, ni all dadl yr hawlwyr na all y
GLINQ\GGLRQ I\QG \ WX DOODQ LfU WHOHUDX GDWJDQH
\Q J\ZLU ODHfU F\QOOXQ \Q JZHLWKUHGXTQ HL J\IDQ!
FRQWUDFWDMXOKRDDE LT B\GDUOOHQ \Q HL J\IDQUZ\GG
ddarpariaeth dybio yn rheoliad 6(6) o'r Rheoliadau Ffitrwydd a'r effaith ar y gofyniad i

dalu rhent yn rheoliad 1l o'r Rheoliadau Atodol. Os na all deiliaid y contract orfodi eu
hawliau drwy eu c Q WUDFWDX PDH UK\ZEHWK ZHGL P\QG RTL
JDQGG\QW IDzU R DOOX \PDUIHURO LYZ JRUIRGL R JZE
cyflwyno na all hyn fod yn gywir.
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Mater 1A Y Penderfyniad

ODHTQ ZHOO JHQQ\P GGDGOHXRQ \ GLIIN\Q\GGLRQ D *ZHLI
dadleuon yr hawlwyr.

ODHYfU FRQWUDFWDXTQ RUIRGRO R GDQ \ GGHGGIZU
ddeddfwriaeth yn cynnwys darpariaethau nad ydynt yn cael eu hatgynhyrchu yn y
FRQWUDFWDX QLG \zZ K\QQ\fQ JROVWIX QDG \zZfU UKDC
UKZ\PRTU ODQG alR Ycerntriadian yQ éu dgdyilti&iau contractiol yn ogystal

ag yn y gyfraith. Cynnig Comisiwn y Gyfraith yw y dylai hawliau lifo o gontractau, ac
PDHYQ UKHV\PHJRO ERG KDZOLDX D URGGLU JDQ \ GG
contractau yn unol & hynny, o&ffU JHLULDG GHGGIZULDHWKRO DfU G
wneud hynny, ac ymddengys eu bod.

ODHYU 'GHGGI DU UKHROLDGDX \Q UKDQ R XQ F\QOOXC(
F\I\QJX DU ZHLWKUHGLDG XQUK\Z UDQ RTU F\QOOXQ Kt
cyfanwaith ac maent yn gweithredu fel cyfanwaith.

1LG \G\P ZHGL HLQ GDUEZ\OOR PHZQ DFKRYVY OOH PDHTU
ynghlwm wrth ei gilydd, gyda'r contractau i raddau helaeth yn deillio o'r ddeddfwriaeth,

DfU GGHGGIZULDHWK \Q FDHO OODL R HIIDLWK RV QD
ddeiliaid y contractau, y dylai wneud gwahaniaeth i ganlyniad yr achosion hyn, boed
egwyddorion dehongli statudol neu egwyddorion dehongli contractiol yn cael eu
mabwysiadu.

JHO \ PDHYQ GLJZ\GG PDHYU KROO HLULDG SHUWKQD
contractau, a dylid eu dehongli yn yr un modd yn y ddau le. Yr unig eithriad yw rheoliad

6(6) o'r Rheoliadau Ffitrwydd, nad yw yn y contractau. Fodd bynnag, mae rheoliad 6(6)

yn avgrymu cymhwysiad cyffredinpyn eglur S0DH DQQHGG LYZ WKULQ IH!
[ILW L EREO I1\Z \QGGL DU DGHJ SDQ QDG \ZfU ODQGORU
JDQ \ UKHROLDG KZQ" 1LG \G\P \Q JZHOG XQUK\Z UHVZF
felnadyZQ HITHLWKLR DU \U KDZO FRQWUDFWLRO L DQQH
FRQWUDFWLRO D VWDWXGRO V\TQ JRO\JIX QDG \ZT1Q RI\C

Nid ydym yn derbyn pwysigrwydd y gwahaniaeth rhwng tybio nad yw annedd yn ffit

ac nad yw annedd yn ffit mewn gwirionedd, yn 6l datganiadau mor eglur yr hawlwyr.
ODHTQ ZHOO JHQQ\P \ FAIOZ\QLDG PDL GLP RQG SDQ I\G
HX KDUFKALIOR®RRQ D ERG \U DGURGGLDGDX ZHGLYX FDI
ERG \ ODQGORUGLDLG ZHGL F\G\PIIXUILR kU UKZ\PHGI
ODQGORUG VLFUKDX” HX ERG \Q DGGDV L EREO I\Z \QcC
ddangos, os caiff eidnio, yn y pen draw, ac yn-@leithredol, fod gosodiadau trydanol,

IHO PDWHU R IIDLWK ZUWKU\FKRO \Q GGLRJHO 5KZzZ\PH
ERG \Q GGLRJHO < GUHIQ VWDWXGRO DU GLEHQ \zZ \ G
drefn ESI ac ECR ahtwy broses, gan gynnwys proses o gyfathrebu a deiliaid
FRQWUDFWDX V\TQ DPRGRO DU J\I\QJLDGDX DPVHU 0D
broses hon fod yn seiliedig ar ddisgyblaeth rheoliad 6(6) ac effaith hynny ar rent.

Mae gan ddeiliaid y contract hawl, nid yn unig i fyw mewn gwirionedd gyda

JRVRGLDGDX WU\GDQRO V\YQ GGLRJHO RQG L Z\ERG HX
\G\QW \Q GGLRJHO EHWK V\GG DQJHQ HL ZQHXG HU PZ\(
EREO V\G&GEDEW FU\NIDI \Q \U Z\ERGDHWK KRQ DF PDH
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115.

116.

117.

118.

119.

120.

HX KDZOLDX LGGL \Q J\W\OOWLHGLJ IHO \Q DFKRV DQQC
PHZQ JZLULRQHGG k WKDOX UKHQW 2V QDG \ZfU GGD!
J\WV\OOWLHGLJ kfU GGDUSDULDHWK \Q UKHROLDG \QJk
grym rheoliad 6 yn cael ei wanhau heb reswm da, ac nid yw ei fudd llawn yn cael ei
sicrhau i ddeiliaid contract, unwaith eto heb reswm da.

5\G\P RYU IDUQ ERG \ GHKRQJOLDG KZQ \Q XQRO kTU Gl
hawliau deiliaid contractau mewn ffordd deg, dryloyw a syml. Mae dull yr hawlwyr yn
gymbhleth iawn ac yn annaturiol. Dim ond gan ganlyniad a fydd yn lleihau canlyniadau
to-DPRG HU EXGG \U KDZOzZ\U \ FA\ILDZQKHLU K\Q RQG Q
VWDWXGRO DF HU ERG \ V\PLDX F\ITUHGLQRO \Q IDZU P
i swm y rhent, ac i gyfnod y diffyg. Nid ydynt yn fawr yn achos unrhyw ddiffynnydd

unigol.

1LG \Z1Q GHE\JRO \ E\GG GHLOLDLG FRQWUDFWDX QDG
\Q GXHGGRO R I\QG LYfU GUDIITHUWK QHXYU JRVW R GG2Z)\
L JDHO (&5 PHZQ OODZHU R DFKRVLRQ QHX HIDOODL PH
\ IJDOODQW REHLWKLR DPGDQR \Z FDHO \U (&5 \Q Kz\U @
iddynt dalu rhent yn llawer mwy addas i sicrhau cydymffurfiaeth, ac (yn niffyg
cydymffurfiaeth) i ddarparu rhwymedi priodol i ddeiliaid contractau na chwmpas
cyfyngedig rheoL D G D JDQLDWHLU JDQ GGHKRQJOLDG \U K
HLWKULR UKDJ JZHLWKUHGX DU \ FRQWUDFWDX ODHT
\PGGDQJRVLDGRO \ JHLULDX D GLEHQ V\OIDHQRO \ GG
sicrwydd i ddeiliaidcon DFWDX \PKOLWK SHWKDX HUDLOO \ E\GC
fyw ynddynt, mewn perthynas & gosodiadau trydanol fel mewn ffyrdd eraill.

ODHYQ J\WRQ kU GLEHQ GHGGIZULDHWKRO \ G\ODL OC
hawliau statudol i ddeiliaid contractau, gan gynnwys eu hawliau i ESls ac ECRs, drwy
J\WVA\OOWXTU KDZOLDX K\QQ\ DJ D GG\OLG WULQ \U DQQF
aca yw rhent yn daladwy yn unol & hynny.

1LG RHV GLP V\1Q DQQKHJ \Q KXUW QDF \Q VIQGRG \Q

1LG \ZTU UKZ\PHGDID MWOKZDYQ IHLFKXV 1LG \ZfU KDZO2z\
wedi methu & chydymffurfio oherwydd ei bod yn anodd gwneud hynny. Amryfusedd

ar eu rhan oedd na wnaethant hynny a, phan sylweddolasant yr hyn yr oeddent wedi
anghofio ei wneud, ni chawsant unrhyw anhi@wgn unioni pethau.

ODHU GHKRQJOLDG U\G\P ZHGLfL IDEZ\VLDGX \Q UKRL
DF PDHYQ HL GGHIQ\GGLR \Q \ IIRUGG V\T1Q \PGGDQJ
FDHO HX GHIQ\GGLR 1LG \ZU-destinyh &vgrinx nkake@adh Q QD 1.
J\IWQJHGLJ V\GG JDQGG\QW °30DH DQQHGG LTZ WKULQ It
DU DGHJ SDQ QDG \ZfU ODQGORUG \Q F\G\PIIXUILR k JRI
*HLULDX \Q J\IITUHGLQRO \ZfU UKDLQ 1LG \ZYU \PDGURG
HLULDX HUDLOO DF QL ZHOZQ XQUK\Z UHVZP GURV HL
ystyriaethau cyalestunol eraill a gynigir gan yr hawlwyr. Mae popeth yn cyfeirio at yr
effaith a ddadleuir gan y diffynyddion a chan Weinidogion Cymru. Effaith rhe®{&d
yw bod yr annedd i'w thrin fel pe na bai'n anaddas i fyw ynddi at ddibenion telerau'r
contract yn ogystal a'r darpariaethau statudol y mae telerau'r contract yn deillio
ohonynt.
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121. 29U KHUZ\GG U\G\P \Q G\IDUQX R EODLG \ GLII\NQ\GGL
ODQGORUGLDLG k GDUSDUXfU (&5V LGG\QW IHO V\YQ R
JILWUZ\GG )HOO\ QLG RHGG \ ODQGORUGLDLG 3\Q F\G\
rheoliadKZQ”~ K \ UKHROLDG R IHZQ \VW\U UKHROLDG
ZDLWK DF URHGG DQQHGG GHLOLDG FRQWUDFW 3LYZ W
ar yr adegau perthnasol. Cawsant eu trin felly at ddibenion rheoliad 11 o'r Rheoliada
$WRGRO D RHGG \Q JRO\JIX 2QLG \ZT1Q RIN\QQRO L GGHLO
QDG \ZYfU DQQHGG \Q 3*IILW L EREO I1\Z \QGGL™ R IHzZQ
ZHLWKUHGX UKHROLDG 5RHGG \U XQ SHWK \Q EHUYV
JDIRGG HX F\QQZ\V \Q XQRO kU GGHGGIZULDHWK B5RHC
UDQ DF \Q XQRO kYU GGHGGIZULDHWK QDG RHGG \Q F
UKHQW SDQ QDG RHGG HX KDQKHGGDXYTQ IILW L EREO
gymwyV L Z KDFKRVLRQ DF L Z FRQWUDFWDX J\GD U FDQC
SH QD EDLYQ IILW L EREO I\Z \QGGL" \Q XQRO k UKHRC
absennol o'r contractau.

MATER 1B

122. ODH ODWHU % \Q \PZQHXG DJ \VW\U \ JDLU 3JRI\QQRO’
V\IQ GHLOOLR R UHROLDG RfU 5 KHROLDGDX $WRGRO

31LG \ZTQ RI\QQRO L FKL GDOX UKHQW PHZQ F\V\OC
GGLZUQRG QHX UDQ R GGLZUQRG SDQ QD IRYU DQC
IN\Z \QGGL ~

123. ODHYU KDzZOZ\U \Q JRI\Q DP GGDWJDQLDG IHO D JDQO\Q

37KH ZRUGYV 3Q R \Redulatibix 11a$ @ colpQated as

a supplementary term into occupation contracts) do not preclude
payment of rent by the contraablder in respect of a period
when the most recent electrical condition report had not been
JLYHQ WR WKHP ~

Mater 1B Y Ffeithiau

124, ODH 5KHROLDG RYU 5KHR Q26RI&EX\ @ WRIGRO | RRWDLUMWJ B D QI
\Q \U KROO JRQWUDFWDX PHGGLDQQDHWK V\T1Q EHUWKGQ
Mr Wallbridge, heb ystyried y cwestiwn na chafwyd ateb iddo, sef a gafodd gopi
ohono):

31LG \ZTQ RI\QQRO L GGHLOLDG \ FRQWUDFW GD
F\W\OOWLDG DJ XQUK\Z GGLZUQRG QHX UDQ R GGL:
DQQHGG \Q IILW L EREO 1\Z \QGGL ~

125. <Q HL KDQIRG PDHYfU XQ JHLULDG JDQ J\QQZzZ\V \Q E
ymddangos felly ym mhob un o gontractau meddiannaeth y diffynyddion. Mae hyn yn
RUIRGRO RKHUZ\GG ERG UKHROLDG \Q XQ RITU Wt
ddeddfwriaeth.
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)] Mae Cymal 6.5 o gontractau meddiannaeth Mrs Mitchell a Ms Jones yn dweud:
3You are not required to pay rent in respect of any day or part day during which
the dwelling is unfit for human habitation6 ~

i) Mae Cymal 1 ar dudalen 12 o gontract meddiannaeth Mr Wallbridge yn dweud:
3You are not required to pay rent in respect of any day or part day during which
the dwelling is unfit for human habitation

i) Mae Cymal 4 o gontract meddiannaeth Mr Wadley yn dweddu are not
required to pay rent in respect of any dapant day during which the dwelling
is unfit for human habitation

126. %\GGZQ \Q F\IHLULR DW K\Q IHO \ GGDUSDULDHWK 31LG
SUHVHQQRO PDH K\Q \Q \PZQHXG kU GGDUSDULDHWK
(rheoliad 11) neu yn y gwahanol gontractau meddiannaeth eu hunain.

127. ODHYU IIHLWKLDX \ F\WXQZ\G DUQ\QW DW GGLEHQLRQ C
Mater 1A (paragraf73 abové Y pwynt hanfodol yw, ym mhob achos, nad oedd yr
KDZO\GG ZHGL UKRL FRSL RTU (&5 GLZHGGDUDI LTU GLII
y dyddiad olaf a bennwyd gan y ddeddfwriaeth. Yn hytrach, ni wnaeth yr hawlwyr eu
darparu tan ddyddiadau amrywiol ym rMswrth 2024.

128. ODHYU SDUWWRQ \Q JRI\Q L QL G\ELR HU PZ\Q SHQGHU|
KDZOLDGDX \Q XQLJ ERG XQUK\zZ ZDLWK V\YQ RI\QQRC
gwblhau yn 6l yr angen ym mhob achos.

129. 2 JDQO\QLDG LYQ SHQGHUI\QLDG DU )DWHU $ URHGG \
VHI WRUUL UKHROLDG RTU 5KHROLDGDX )ILWUZ\GG \(
rhai nad oeddent yn ffit i bobl fyw ynddynt o dan reoliad 6(6), a bod y darparaeth
uchod mewn perthynas & pheidio a thalu rhent yn cael eu cymhwyso felly.

Mater 1B +Y Dadleuon
(i) Dadleuon yr hawlwyr

130. ODHYU KDzZOZ\U \Q GDGODX QDG \ZYfU JHLULDX 3QLG \Zz
eithrio deiliad y contract rhag talu rhent mewn perthynas a chyfnod pan na roddwyd yr
(&5 GLZHGGDUDI LGG\QW O0OHZQ JHLULDX HUDLOO K\G
RIWQQRO™ JDOODL GHLOLDG \ FRQWUDFW GGHZLYVY WDOX
yr achoshwn wedi talu rhent, er eu bod yn gwneud hynny heb wybod y gallai fod
JDQGG\QW GGDGO J\IUHLWKLRO QDG RHGG \Q RI\QQRO
yn gobeithio, odyddant yn llwyddiannus ar y pwynt hwn, y byddant mewn sefyllfa
well i amddiffyn gwrthhawliadau am adGDO XU UKHQW ODHYU GLII\Q\G
DUDOO \Q GDGODX R GDQ )DWHU % QDG \ZfU JHLULD?>
mewn cysylltiad agunrhy GGLZUQRG QHX UDQ R GGLZUQRG SDQ ¢
EREO I\Z \QGGL" \Q JRO\WJUX QDG RHGG UKHQW \Q GG\OHC

131. ODHYU KDzZzOZz\U \Q GDGODX \Q \ E{Q ERG \ GGDUSDULDF
F\IOH SDQ QDG \Z1Q RIN\QQRO L GGHLOLDLG FRQWUDFW
RV \Z GHLOLDLG \ FRQWUDFWDX PHZQ JZLULRQHGG \Q W
heb Z\ERG DP HX KDZO L EHLGLR k JRUIRG JZQHXG K\QQ\
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132.

133.

134.

PDHfU GGDUSDULDHWK 1LG \ZT1Q 2I\QQRO 7DOX \Q GRC
ofynnol iddynt dalu. Ond fe wnaethant dalu beth bynnag. Dyna, medd yr hawlwyr, yw
GLZHGG JZHLWKUHGXfMU GGDUSDULDHWK 1LG \zZYQ 2I1\Q
lwyddiant a allafod ganddynt wrth adennillodaneugwithD ZOLDGDX VGG LY Z (
DX SHQGHUI\QXTQ GGLZHGGDUDFK

ODHYfU KDzOzZ\U \Q F\IOZ\QR RV [IHO U\G\P ZHGL SHQ
penderfyniad ar Fater 1A yw bod gan y diffynyddion hawl i fudd y ddarpariaeth Nid

\ZT1Q 2I\QQRO 7DOX UKDLG LGG\QW JDHO GHZLV D \G\Q\
Nid oes unrhw waharddiad ar fynnu na derbyn rhent yn yr amgylchiadau hyn. Maent

yn awgrymu y gallai fod llawer o resymau pam y gallai deiliad contract ddymuno
parhau i dalu rhent er gwaethaf peidio & chael yr ECR pan ddylai fod wedi cael hynny.
Gallai deiliaid y contactau fod mewn cydweithfa gwbl gydfuddiannol neu drefniant
WHE\J OOH E\GGDL SHLGLR k WKDOX UKHQW \Q DUZDLQ
fframwaith yr hawlwyr, paragraff 35). Mae Mr Brunt, Prif Weithredwr yr hawlydd, Tai
Cymunedol Bron Afon Cyingedig, yn egluro yn ei ddatganiad tyst, bod y gymdeithas

GDL \P PKHUFKQRJDHWK HL DHORGDX V\GG QDLOO DLY
1KRUIDHQ QHXTQ $HORGDXTU %ZUGG

ODHQW \Q F\IHLULR DW GGDWJDQLDG W\VW 00UV OLWEFK
PRU J\IOHXV RHGG KL LGGL KL DL JOU IRG ZHGL JDOOX
&\IW\QJHGLJ GDLU EO\QHGG DU GGHJ \Q {O D SKD PRU G
nid yn unig am hynny, ond am gefnogaeth y landlordiaid i gynlluniau cymunedol, fel
JDUGG J\PXQHGRO OOH PDH KLTQ KDSXV DF \Q ZHLWK/
PDHYQ GZHXG K\G \Q RHG k KLWKDPRG AR UDRQ NERICT D
iddi ac effaih hynny ar a oedd ei heiddo yn ffit i bobl fyw ynddo, neu a allai hynny fod

ZHGL ERG \Q ZLU IRG SRSHWK \ PDH KL ZHGLYL GUDIRG
WKDOX UKHQW ZHGL VMNHROWKQQURKDYMYKE GLVFXVVHG D
, ZRXOG EH FRQIOLFWHG DERXW ZLWKKROGLQJ UHQW’

ODH KLTYQ P\QG \PODHQ \Q HL GDWJDQLDG W\VW L GGZH

3, VRPHRQH KDG WROG PH WKDW , GLGQYW QHHG
first thing | would have done would be to contact the First

Claimant and ask for my ECR. Withholding my rent would not

be the first thing | would consider. Even if | knew | was legally

entitled to withhold my rent, this would not be my preferred

course of action.

« , DP QRW D FRPEDWLYH SHUVRQ DQG ZLWKKRO
feels quite combative. | try and resolve matters in the first
instance by finding solutions. Withholding rent does not feel like
a solution to me.

Withholding rent is a big step, | would find it hard to justify it
SXUHO\ EHFDXVH P\ ODQGORUG IDLOHG WR JLYH PH

,] SHRSOH NQHZ WKDW WKH\ GLGQTW KDYH WR SD\
many others would have chosen to do the same thing. This would

have been very stressful for the First Claimant and | understand

the consequences this would have.
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| would need to have been informed in writing by the First
Claimant to consider withholding my rent. My occupation
contract does not contain the relevant provisions that tells me |
can withhold my rent. This is contained within the legislation
and as a laperson | would not have understood this.

, I WKH )LUVW &ODLPDQW ZURWH WR PH DQG WROG
to pay rent because they were in breach of the Renting Homes

Regulations, | would have felt differently and | would have

ZLWKKHOG P\ UHQW EHFDXVH RI WKHLU IDLOLQJV °

(i) Dadleuon y diffynyddion

135. ODHfU GLIINQ\GGLRQ \Q JZUWKRG GHKRQJOLDG F\I\QJH
1LG \ZTQ 2I1\QQRO 7DOX ODHYU GLII\Q\GGLRQ \Q GZHXG
UKHQW \Q GG\OHGXV \Q J\MIUHLWKORQ DF PDH K\Q \Q Z
gwirionedd apeidio.

136. Felly, gwrthrgynnig y diffynnydd ar gyfer y datganiadau priodol ar Fater 1B yw:

37KH ZRUGV 3QRW UHTXLUHG” LQ UHJXODWLRAQ D
supplementary term into occupation contracts) mean that rent is

not lawfully due from the contra¢tolder in respect of any day

or part day during which the dwelling is unfit for human

habitaion.

Regulation 11 (as incorporated as a supplementary term into
occupation contracts) has the effect that rent was not payable by
any Defendant in respect of a period when the most recent
HOHFWULFDO FRQGLWLRQ UHSRUWY KDG QRW EHHC

137. ODHYU GLIINQ\GGLRQ \Q F\IOZ\QR QDG \Z GDGDQVRGGLD!
synnwyr mewn amgylchiadau lle na fydd deiliaid contractau o reidrwydd yn gwybod,
F\Q WDOXYU UKHQW QDG \Z HX KHLGGRTTQ IILW L EREO
unigoganyQLDG L EHLGLR k FK\G\PIIXUILR k UKHROLDG l
D KHI\G RIX KDZO R GDQ \ GGDUSDULDHWK 1LG \zZ1Q 21"
Z\ERGDHWK DQJHQUKHLGLRO DP \ GGDX EZ\QW K\Q DU
ddarpariaethlLG \ZfQ 2I\QQRO 7DOX \Q DWHE XQUK\Z EZUS
GGLZHUWK LGG\QW %\GGDLYU ITHQHVWU \Q FDX F\Q LG

138. ODHYU GLIINQ\GGLRQ \Q GDGODX K\G \Q RHG RV \Z GHL
KDZOLDX \Q \ F\AVZOOW KZQ ERG GHKRQJOLDG \U KDzO0OZ
Ofynnol Talu yn peidio & chael effaith cyn gynted ag y telir rhent mewn gwirionedd)
yn mynru bod deiliad y contract yn cymryd risg ac yn peidio a thalu rhent ym mhob
DFKRVY RQL EDL IRG HL ODQGORUG ZHGL F\IDGGHI \Q Il
I\Z \QGGL ODHfU GLIINQ\GGLRQ \Q DZJU\PX \ EA\GG K\Q \
rhan fwyaf cachosion. Felly, oni chaniateir i ddeiliad y contract dalu rhent o dan brotest
(na ddarperir ar ei gyfer, yn benodol o leiaf, yn y ddeddfwriaeth nac yn y contractau),
mae dehongliad yr hawlwyr yn mynnu bod deiliaid conmagtn cymryd risgiau
J\GDTX FDUWUHIL HU PZ\Q FDHO EXGG RTU GGDUSDULT
diffynyddion yn cyfeirio at dystiolaeth, nid yn unig gan Mrs Mitchell, ond gan Ms Jones
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139.

140.

141.

142.

143.

144.

KHI\G QD I\GGHQW ZHGL ERG \Q EDURG L JDPEOR kX FIL
ERG KRQ \Q IDUQ D I\GGDLYQ FDHO HL U#z@iDX JDQ OI
UKRGGZ\G \ GGDUSDULDHWK 1LG \ZTQ 2I\QQRO 7DOX \
contractau ar waith er eu budd.

ODHYU GLIINQ\GGLRQ \Q GHUE\Q \ JDOODLTU PDWK SHQF
UKHROLDG IRG ZHGL ERG \Q ZDKDQRO *DOODLYU IIXU
RHGG UKHQW 3\Q GG\OHGXV \Q J\IUHLWKORQ" \ PDHYQ \
dHUE\Q I\GGDL ZHGL GRG kYU GGDGO KRQ L EHQ LGG\QW
\Q EZ\VLJ ODHYQ DQJKNIUHGLQ QD HOOLU P\QHJLYTU XC
ODH \VW\U \U \PDGURGG D GGHIQ\GGLU \Q \ GGDUSDULI
moderneid RfU LDLWK \Q \ GGHGGIZULDHWK VHI \ G\ODL1TU
3\Q GG\OHGXV \Q JMIUHLWKORQ" JDHO HL GLVRGOL JDQ \
RIN\QQRO WDOX" ODH HJOXUGHU D K\ J\UFKHGG LDLWK
awgrymwyd ymmhapumRhentu Cartrefi yng Nghym@omisiwn y Gyfraith (paragraff

14 abové¢.

ODHYU GLIINQ\GGLRQ KHI\G \Q KROL VXW \ JDOODLTU G
ZHLWKLR DU VDLO GHKRQJOLDG \U KDZO\GG PHZQ DFK
deiliad y contract yn cael ei dalu drwy gredyd cynhwysol (neu-fiadai yn yr

achosiRQ SULQ K\QQ\ OOH PDH DU JDHO R K\G O0DHfU Ss2z\
$PGGLII\QLDG RQG GLP RQG JZDGXTQ J\IIUHGLQRO \ PD]|

(iif) Dadleuon Gweinidogion Cymru
Mae Gweinidogion Cymru yn cefnogi achos yr hawlwyr ar Fater 1B.

Maent yn awgrymu bod gwittKk DZOLDGD XU GLIINQ\GGLRQ \Q DQQ
llwyddiannus #&re unlikely to be successfuldadl fframwaith Gweinidogion Cymru,

paragraff 27), ond rydym yn llwyr wrthod ffurfio neu fynegi barn ar hynny. Cytunwyd

i adael y gwrthhawliadau at ddiwrnod arall.

Maent yn cyflwyno bod unigolion yn gwneud taliadau pan nad oes rhwymedigaeth
gontractiol i wneud hynny am nifer o resymau: ymdeimlad o barch neu degwch, neu
oherwydd eu bod yn fodlon & threfniant ac am iddo barhau, neu oherwydd
anwybodaeth. Yn unol & hynny PDHQW \Q GHUE\Q QDG \ZffU GGDUS
2I\QQRO 7DOX ERHG K\QQ\ \Q UKHROLDG RfU 5KHROL
\Q HLWKULR WDOX UKHQW HU QDG RHGG WDOLDGDX RY
RHG RV QDG RHV KD ZMaehtlyd d¥wéud 6dd R fladafspbddiad hwn yn
EHUWKQDVRO ST1XQ D RHV JDQ GGHLOLDG \ FRQWUDFW

ODHQW IHOO\YQ F\WXQR DJ DFKRV \U KDzZOZ\U DU )DW
arfaethedig yr hawlwyr (a nodir ym mharagfa#3 above

Mater 1B Y Penderfyniad

145.

146.

Mae rhywfaint o ddatgysylltiad rhwng y dadleuon a gyflwynwyd i ni ar Fater 1B a ffurf
y datganiad a hawliwyd gan yr hawlwyr ar y mater hwnnw.

ODHYU GDWJDQLDG DU GGDUOOHQLDG DUZ\QHERO \Q
GDWJDQLDG QDG \ZfU JHLULDX 3QLG \ZTQ RIN\QQRO" \Q
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147.

148.

149.

150.

151.

152.

153.

7DOX 3\Q HLWKULR GHLOLDG \ FRQWUDFW UKDJ WDOX U
roddwyd yr ECR diweddaraf iddo. Ar un ystyr, wrth gwrs, nid yw talu rhent yn cael ei
SHLWKULR™ 1LG \ZM1Q DQJKNIUHLWKORQ WDOXTid UKHQW
oes neb yn mynd i rwystro deiliad contract rhag talu ei rent fel arfer. Nid oes neb yn

mynd i wrthwynebu. Nid oedd neb wedi ei wrthwynebu pan oedd deiliaid y contractau,
PHZQ JZLULRQHGG \Q WDOX HX UKHQW K\G \Q RHG \Q
carfyddiad ym Mater 1A) nad oedd yn ofynnol iddynt wneud hynny.

20G QLG \Z GDWJDQLDG DUIDHWKHGLJ \U KDZOZ\U \Q
F\IOZ\QR L QL PHZQ JZLULRQHGG 1LG \ZfU GDWJDQLDG
KDZOZ\U \Q HL GGDGODX \Z XQZDLWK \ E\GG \ UKHQ\
ddarpariaeth Nidyf Q 2I1\QQRO 7DOX XQUK\Z U\P SDUKDXV 1LG
\G\P ZHGLYL GGLVJULILR IHO \ F\IOH V\YQ GRG L EHQ S
DJU UKHQW \Q FDHO HL GDOX HU QDG RHGG \Q RI\QQRO

1LG \G\P \Q EZULDGX JZQHXG GDWJDQLDG QDG \zZYQ F\I
V\{Q SHULYU ULVJ R JDHO HL GGRVUDQQX IHO VWDW.
DQIZULDGRO DF \Q DPKULRGRO DU {O LGGR JDHO VWDW
partion.

Ar ben hynny, ceisir y datganiad mewn amgylchiadau lle nad oes anghydfod neu
DQKDZVWHU \ PDHTU GDWJDQLDG \Q P\QG LTU DIDHO D.
RJU GLIINQ\GGLRQ \Q \U DFKRV KZQ ZHGL WDOX 1LG \Zz
dadlaueubodwW GLYX 3SKHLWKULR™ UKDJ JZQHXG K\QQ\ 391XQ LC
ai peidio, maent wedi talu, ac maent wedi gwneud hynny heb rwystr na gwrthwynebiad.

5KRGGLU GDWJDQLDG \Q GGHZLVRO D FKDIZ\G FU\QRGH
Rolls Royce plc v Unite the Unig2010] 1 WLR 318; [2009] EWCA Civ 387 ym
mharagraff 120. Bydd y llys yn barod i roi rhyddhad datganiadol mewn perthynas a
gweithred gyfeillgar negpan fo FZHVWLZQ DFDGHPDLGG RV \Z SRE
hynny, fel y maent yn ei ddymuno yn yr achos hwn, yn enweaigfof] Q DFKRYV SUDZI
neupanfofQ JDOOX HIIHLWKLR DU QLIHU VIOZHGGRO R DEFKI
mater dan sylw er budd YWKRHGG )RGG E\QQDJ UKDLG LU OO\V
G\PDTU IIRUGG 1zZz\DI HITHLWKLRO R GGDWU\V \ PDWHULI
bod anghydfod gwirioneddol a phresennol rhwng y partion gerbron y llys ynghylch
bodolaeth neu hyd a lled hawl gyftaal rhyngddynt. (GweleRolls Royceparagraff

120.)

JRGG E\QQDJ E\GGZQ \Q P\QG LU DIDHO kYU GGDGO Dl
\Q SHQGHUIN\QX \Q HL J\OFK STXQ D GG\ODL GDWJDQLDC(
hyn a ddywedwn.

ODHYQ ZHOO JHQQ\P J\IOZ\QLDGDXfU GLII\NQ\GGLRQ DU
Gweinidogion Cymru.

Mae geiriad rheoliad 11 o'r Rheoliadau Atoddl1 LG \Z Q RIN\QQRO L GGHLOLD
GDOX UKHQW PHZQ F\VIOOWLDG DJ XQUK\Z GGLZUQRG Q
\Q IILW L ERE Ctat ydibhéepiGrGpkesennol, yn debyg i'r ymadrodd mwy hen

ffasiwn nad yw rhent yn ddyledus yn gyfreithlon mewn cyfnod o'r fath.
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154. Disgwylir y bydd iaith fwy modern ac uniongyrchol yn cael ei defnyddio mewn
GHGGIZULDHWK QHZ\GG V\IQ VHLOLHGLJ DU J\QLJLRQ
WUHIQ JZEO QHZ\GG DU J\IHU UKHQWX FDUWUHIL \QJ 1J
o ddefnyddioDLWK V\PO D FKAMIUHGRO \Q K\WUDFK QD IIRUPLZ
\Q JMIUHLWKORQ”

155. 5\G\P \Q GHKRQJOLTU \PDGURGG 3QLG \Zz1Q RIN\QQRO L
ei hun. Nid oedd angen talu cyn, nac ar 6l, y pwynt pan gafodd ei dalu, os cafodd ei
dalu. Nid oedd rhwymedigaeth gyfreithiol i dalu. Nid oedd yn ofynnol o dan y
contractaumeddiannaeth. Nid oedd yn ofynnol o dan y ddeddfwriaeth.

156. Nid oedd yn rhaid talu rhent yn yr achos hwn, oherwydd ein penderfyniad ar fater 1A.
1LG RHGG \Q *RI\QQRO™ WDOX UKHQW ERHG K\QQ\TQ G
ei wneud ar sail gwybodaeth lawn ai peidio, ac yr oedd modd ei adennill (yn y modd a
honnir yn y gwrthhawliadau) ai peidio, oherwydd bod yr annedd (drwy reoliad 6(6)
RfU 5KHROLDGDX )ILWUZ\GG 3LYZ WKULQ IHO SH QD E
UHROLDG RTU 5KHROLDGDX $WRGRO 3QLG \ZT1Q RI\Q(
panQD IRTfU DQQHGG \Q IILW L EREO I\Z \QGGL

157. 1LG RHGG 3\Q RIN\QQRO™ WDOX UKHQW \Q \U DPJ\OFKLDC
sefyllfa honno wedi newid na dod i ben oherwydd bod taliad yn cael ei wneud er
gwaethaf hynny.

158. Os bydd deiliad contract (yn 6l damcaniaeth yr hawlwyr), yn gwneud penderfyniad
EZULDGRO V\Y1Q VHLOLHGLJ DU Z\ERGDHWK ODZQ L GDC
nad oes yn rhaid iddynt wneud hynny, efallai ei bod yn annhebygol y byddant wedyn
ynnewideuPHGGZO DF \Q FHLVLR JZQHXG UK\ZEHWK RfU IID
ar yr adeg honno. Os byddant yn newid eu meddwl, neu os nad oeddent wedi cael
gwybodaeth lawn cyn talu, bydd materion fel y rhai a godwyd yn y gattiadau

VATQ KRQQL Hax éhewydd daihgymeriad cyfreithiol a/neu ffaith a hawlio
DGIHULDG DfU DP GrawliatdguLyd Gob Xryin Zhydd igofyn eu datrys.
1LG \ZzfU PDWHULRQ K\QQ\ ZHGLYfX GDGODX JHU HLQ E
arnynt.

MATER 2

159. ODWHU \Z SDQ URGGRGG \U KDzZz0Oz\U JRSwDX RYU (&5V
er eu bod yn gwneud hynny ar 6l y dyddiad olaf statudol, a oeddent felly wedi gwneud
iawn am dorri rheoliad 6 yn @beithredol yn ogystal ag yn rhagolygol. Os oedd yr
effaith yn 6kweithredol, gellid hawlio rhent nad oedd yn ddyledus tra nad oedd yr ECRs
ZHGLTX GDUSDUX E\GG \U KIA0\DGRXGIR ODVX R HH3OG {0
dalu eisoes) gellid ei gadw fel hawl.

Mater 2 Y Ffeithiau

160. < IIHLWKLDX KDQIRGRO \ WX {O L )DWHU \zZfU UKDL D ¢
k UKRL (&5V LU GLIINQ\GGLRQ K\Q HUE\Q \ G\GGLDG SHC
yn berthnasol i bob un ohonynt (sef y dyddiad olaf ar gyfer pob contract meddiannaeth
ZHGLTL GURVL R GHQDQWLDHWKDX D GGHFKUHXZ\G \Q
JDQO\QLDG U\G\P ZHGL SHQGHUI\QX QDG RHGG \Q UKDL
dyddiad y cafodd yr ECRs eu darparu yn y pen draw, sef ym mis Mawrth neu ym mis
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Ebrill 2024, yn dibynnu ar y diffynnydd dan sylw (gweler paradgfabovég. Y
FZHVWLZQ \Z D RHGG GDUSDUXTU (&5V \Q KZ\U \Q UKRLT

wedi bod ynddi pe na baent wedi bod yn hwyr yn eu darparu, gydag effaith ol
weithredol.

Mater 2 Y Dadleuon
(i) Dadleuon yr hawlwyr

161. Yn 8l rheoliad 6(3)(a) o'r Rheoliadau Ffitrwydd (parag2® abovg mae'n rhaid i
ODQGORUG 3VLFUKDX \ UKRGGLU L GGHLOLDG \ FRQWUD
Pz\DI GLZHGGDU"™ HUE\Q \ G\GGLDG SHQRGHGLJ DF \Q
LYZ WKULQ IHO SH QD EDLYTQ IILW L ERB@IodAN\QGGL [
F\G\PIIXUILR k JRI\QLDG D RVRGLU JDQ \ UKHROLDG KZzZC(
yn darparu (gyda phwyslais wedi'i ychwanegu) bod landlord, at ddibenion paragraff
(6), nad yw wedi cydymffurfio & pharagraffau (3)(a) neu (4)

8 LYZ GULQ IHO SH EDLYTYQ F\G\PIIXUILR kU GGDUS
RY{U DGHKRGGLU L GGHLOLDG \ FRQWUDFW JRSL RT
J\IOZU WU\GDQRO GLO\V PzZ\DI GLZHGGDU" 5KHROL

mharagraff?, abovg.

162. ODH GDGO \U KDzOz\U DU )DWHU \Q GLE\QQX DU J\PKZ
yn rheoliad 6(7)(b) yn élveithredol.

1”4

163. Rydym wedi nodi rheoliad 6 yn ei gyfanrwydd ym mharagrﬁb 34 aboV

164. Mae rheoliad 6(7) yn darparu:

3 $W GGLEHQLRQ Sdandlded3UD I PDH
D QDG \Z ZHGL F\G\PIIXUILR k SKDUDJUDII LY
SH EDLTQ F\G\PIIXUILR kU SDUDJUDII KZQQZ I
ade@?

L SDQ IRfU ODQGORUG ZHGL FDHO DGURGG
trydanol, a

LL SDQ IRJU DGURGGLDG KZQQZ \Q GGLO\V

(b) nad yw wedi cydymffurfio & pharagraff (3)(a) neu (4)

LYZ GULQ IHO SH EDLTQ F\G\PIIXUILR kfU GGDL
VIOZ RTU DGHJ \ UKRGGLU L GGHLOLDG \ FRQV
adroddiad ar gyflwr trydanol dilys mwyaf diweddar;

(c) nad yw wedi cydymffurfio & pharagraff (3)(b) neu (5)

LYZ GULQ IHO SH EDLYQ F\G\PIIXUILR kU GGDL
VI\OZ RYfU DGHJ \ UKRGGLU L GGHLOLDG \ FRQW
\VJULIHQHGLJ RTfU JZDLWK ~

165. Ynyrachosion hyn, roedd y landlordiaid yn cydymffurfio & rheoliad 6(1) (ocherwydd y
cytunir at y dibenion ar hyn o bryd fod ganddynt ECRs dilys ar yr holl adegau
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166.

167.

168.

169.

170.

171.

SHUWKQDVRO HU QDG RHGGHQW ZHGLTX UKRL L GGHL
cydymffurfio & rheoliad 6(3)(b) (nad oedd yn gymwys i ffeithiau'r achosion hyn) a
rheoliadau 6(4) a 6(5) (nad oeddent yn gymwys ychwaith). Roeddent wedi mynd yn
groesireLDG D \Q XQLJ RKHUZ\GG HX PHWKLDQW L U
ddeiliaid y contracuerbyn y dyddiadau penodol).

Mae'r hawlwyr yn dadlau, er, o ganlyniad, mai dim ond rheoliad 6(7)(b) sy'n
uniongyrchol gymwys i'r achosion hyn, mae rheoliad 6(7) i'w ddehongli fel cyfanwaith,

gan gynnwys rheoliad 6(7)(a), sydd (er nad yw'n gymwys i'r achosion hyn) yn dweud

bod landlordsy'n methu & chydymffurfio a rheoliad 6(1) serch hynny yn cydymffurfio

"ar unrhyw adeg" pan gafwyd tystysgrif ddilys. Maent yn dweud y dylid darllen
rheoliad 6(7)(b) (sy'n gymwys i'r achosion hyn) yn yr un modd, pan fo'n darparu bod
landlord sydd wedimeKk X k FK\G\PIIXUILR k UKHROLDG \Q F\G
SDQ”" GDUSHULU \ G\VW\VJuULI

<Q {O UKHROLDG PDH DQQHGG LYZ WKULQ IHO SH QE
SDQ° QDG \ZfU ODQGORUG \Q F\G\PIIXUILR k JRI\QLDG |
QRGL IRGG E\QQDJ \ FDQLDWHLU F\G\PIIXUILRTQ KZz\U

6(7)).

ODHQW \Q GDGODX PDL HIIDLWK \U \PDGURGG 3DU XQUI
yw, pan fydd landlord wedi cael ECR dilys, y bydd yn cael ei drin fel pe bai'n
cydymffurfio & rheoliad 6(1).

ODH UKHROLDG D \Q UKDJZHOG \ JHOOLU VLFUKDX
EDLTQ F\G\PIIXUILR ~ HU JZDHWKDI GLII\J F\G\PIIXU
F\G\PIIXUILR kK $U VDLO JHLULDG UKHROLDG PDHQ

ylaQGORUG \Q FDHO HL GULQ IHO SH EDL ZHGL VLFUKDX
annedd yn ystod pob cyfnod meddiannaeth. Gan gymryd nad oes unrhyw ran arall o
reoliad 6 yn cael ei thorri, maent yn dadlau bod gweithredu rheoliadau 6(1) a 6(7) gyda'i
gilydd yn golygu na fydd rheoliad 6(6) yn cael ei ymrwymo gan y bydd landlord yn

cael ei drin fel pe bai wedi cydymffurfio &'r gofyniad yn rheoliad 6(1) hyd yn oed wrth
gydymffurfio'n hwyr. Maent yn dweud mai canlyniad rheoliad 6(7)(a) a ddarllenir gyda
rheoliad6(1) (a thybio nad oes unrhyw achosion eraill o dorri rheoliad 6) yw na fyddai
diwrnod neu ran o ddiwrnod pan nad oedd yr annedd yn ffit i bobl fyw ynddi oherwydd

bod y landlord yn cael ei drin fel pe bai'n cydymffurfio &r rnwymedigaeth i gael ECR

dilys am y cyfnod meddiannu.

ODHYU KDZOZ\U \Q GZHXG HL IRG \Q GLO\Q ERG XQUK\
perthynas a chyfnod o ddiffyg cydymffurfio yn dod yn daladwy unwaith y bydd
landlord wedi cydymffurfio & rheoliad 6(1) (gan gymryd na thorrwyd y rheoliadau

mewn unrhyw ffordd arallhyd yn oed os oedd yn hwyr yn cydymffurfio. Mewn geiriau

eraill, mae cydymffurfio hwyr yn adfer yr hawl i gael rhent am y cyfnodatand
GLZHWKDI ODHQW \Q F\IOZ\QR RV QDG \ZYfU GHKRQJOL
y canlyniad yn gosbedigol heb fod Q J Hu@necessarily punitive RKHUZ\GG HL IR
\Q DPGGLIDGXTU ODQGORUG R UHQW SDQ HU ERG \ OD
DPVHU HL IRG ZHGL JZQHXG K\QQ\ \Q \ SHQ GUDz D

dbjectively” IILW L EREO I\Z \QGGR GDGO IIUDPZDLWK \U K

ODHYU KDZOZ\U \Q F\IHLULR DW J\QQZ\V LDLWK IHO 3DL
F\Q" DF \PDGURGGLRQ WHE\J PHZQ SHUWK\QDV k FK\I
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172.

173.

174.

175.

gwybodaeth arall. Maent yn rhoi, fel enghreifftiau, adran 21A a 21B o Ddeddf Tai 1988,
adran 215(1) o Ddeddf Tai 2004 ac adrannau 47 a 48 o Ddeddf Landlord a Thenant
1987. Maent yn cyfeirio dtindsey Trading PropertiegDallhold Estates (UK) Pty Ltd
(1995) 70 P. & C.R. 332 fel achos o dan adran 48 o Ddeddf Landlord a Thenant 1987
OOH URHGG F\G\PIIXUILRTQ KZ\U \Q GDO L J\IODZQLYU ¢«
rhent cyn ac ar 0l yr hysbysiad yn ddyledus. Maent hefyd yn cyfeiricestarrell
House Ltd VRouncefield2020] 1 WLR 4712, achos o dan adran 21A o Ddeddf Tai

IHO DFKRVY OOH G\ZHGLU ERG \ VDQFVLZQ SRVLEO
cael ei ganiatau, yn anghymesur.

Maent yn cyflwyno mai diben statudol rheoliad 6(1) yw sicrhau bod yr eiddo yn
bodloni'r safonau trydanol cymwys ac mai diben statudol rheoliadau 6(3) (fel y'u
hamnewidir gan reoliad 7(4) ar gyfer contractau wedi'u trosi) a 6(5) yw sicrhau bod
deiliad y corract yn cael ei hysbysu bod yr eiddo’n bodloni'r safonau hynny. Maent yn
F\IOZ\QR ERG \U KROO GGLEHQLRQ K\Q \Q FDHO HX ERG
K\G \Q RHG RV \ZYQ KZ\U ODHQW \Q F\IOZ\QR ERG GDUO
ol-weithredolynFUHX VDQFVLZQ JZEO DQJK\PHVXU V\TQ DUZDLI
WU\FKLQHE X Va RholyRdshraportiohate sanction resulting in potentially
GLVDVWURXYV I|LQ D Q(@adDfftanirRich Yrthayldd pakhyraff 44).

(i) Dadleuon y diffynyddion

,TUJZUWKZ\QHE VDIEZ\QW \ GLII\Q\GGLRQ DU )DWHU

ac nd #ZHLWKUHGRO V\GG L 3RTU DGHJ" OD¢&ff§ith GLII\NQ\!
5KHROLDG E \Z ERG \ ODQGORUG LTZ GULQ IHO XQ
G\GGLDG \ UKRGGLU FRSL RTU DGURGGLDG L GGHLOLDC
unrhyw gyfnod blaenorol.

ODHYU GLIIN\Q\GGLRQ \Q GDGODX ERG K\Q \Q J\WRQ k Uk
J\IDQUZ\GG ODH UKHROLDG \Q GDUSDUX ERG \Q 3L
DGURGGLDG DU J\IOZU WU\GDQRO GLO\V PHZQ F\VIOOW
meddiannaeth ODH UKHROLDG \Q GDUSDUX *PDH DQQHGG
L EREO I1\Z \QGGL DU DGHJ SDQ QDG \ZfU ODQGORUG \C(
JDQ \ UKHROLDG KZQ" )HOO\ DU XQUK\Z DGHJ SDQ IR C
arheoliad 6(), oherwydd nad oes ECR dilys yn ystod cyfnod meddiannaeth o'r annedd,

mae'r annedd honno i'w thrin fel pe na bai'n ffit i bobl fyw ynddi. Gwneir rheoliad 6(7)

SDW GGLEHQLRQ SDUDJUDII " ODH Q GDUSDUX \Q D
bod landled nad yw wedi cydymffurfio & pharagraff (1) i'w drin fel pe bai'n
F\G\PIIXUILR k U SDUDJUDII KZQQZ DU XQUK\Z DGHJ 1
DGURGGLDG DU J\IOZU WU\GDQRO”™ VN Q ERGORQL JRI\Q
F\IOZ\QR ERG *BDHXQDRKIZA® JRO\JIX RTU G\GGLDG \ PDHT
ECR dilys. Ei effaith yw nad yw'r annedd, o'r dyddiad hwnnw ymlaen, yn cael ei thrin

IHO SH QD EDL Q IILW L EREO I\Z \QGGL \Q UKLQZHGG U
Ol-weithredol.

*DQ V\PXG \PODHQ DW \ VHI\OOID \Q \U DFKRVLRQ K
J\G\PIIXUILR k UKHROLDG D PDHTU GLIIN\Q\GGLRQ \
UKHROLDG D \Q GDUSDUX 35KDLG LU ODQGORUG V
cyn diwedd\ F\IQRG R GLZUQRG V\IQ GHFKUDX kYU G\GG!
DGURGGLDG DU J\IOZU WU\GDQRO PZ\DI GLZHGGDU"
contractau wedi'u trosi, y rhwymedigaeth hon yw sicrhau bod copi o'r ECR diweddaraf
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176.

177.

178.

179.

\Q FDHO HL URL R IHZQ GLZUQRG LTU 3G\GGLDG WURYV
ar unrhyw adeg pan fo landlord yn methu a chydymffurfio a rheoliad 6(3)(a), oherwydd
nad yw'r ECR dilys diweddaraf wedi'i roi i ddeiliad y contract o fewn y cyfnod a
nodwW\G ERG \U DQQHGG KRQQR L Z WKULQ IHO DQQHGG Q
weithredu rheoliad 6(6). Yna, mae rheoliad 6(7) yn gymwys. Mae rheoliad 6(7)(b) yn
GDUSDUX ERG ODQGORUG QDG \Z ZHGL F\G\PIIXUILR k ¢
felpe bDLTQ F\G\PIIXUILR® kU GGDUSDULDHWK GDQ V\OZz
FRQWUDFW JRSL Mae'Udifty@/dd e v Lehiiyno mai effaith rheoliad

E \Z2 QDG \Z U DQQHGG EHOODFK \Q FDHO HL WKULQ
\QGGL \Q UKLQZHGG GLII\J F\G\PIIXUILR k UKHROLDG
a bennir yn rheoliad 6(7)(b)weL X FZEOKDX 1LG \Z%ithréddIHO HIIDL WK

Felly, ni chafodd cyflwyno ECR yn hwyr yn ystod gwanwyn 2024 effaiwéithredol

\Q \U DFKRVLRQ SUHVHQQRO ODHYU GLIINQ\GGLRQ \Q F\
SRE +DZO\GG ZHGL FDHO HL GULQ" IHO XQ D RHGG \Q F
d\GGLDGDX F\IOZ\QR K\QQ\ ODHYQ GLO\Q QDG RHGG JD
rent nad oedd yn ofynnol i ddeiliad contract ei thalu yn ystod y cyfnod o ddiffyg
cydymffurfio nac adennill unrhyw éldyledion a gronnwyd oherwydd bod deiliad

contract wedi pelio a thalu rhent.

ODHYU GLIINQ\GGLRQ \Q G D G avbitkiredoEa @@iyravid gdn b L W K {C
KDzO0Oz\U \Q OOHVWHLULR GLEHQ UKHROLDG DF PDHY
UKHROLDG %\GGDLYTQ JRO\VJIX \ JDOODL XQUK\Z GGL
XQUK\Z ¥apynkRi statudol hyn gael ei unioni heb unrhyw ganlyniadau andwyol

+K\G \Q RHG SH EDLYU GLII\J \Q FDHO HL XQLRQL \FK\C
GG\JZ\G JDQ GGHLOLDG \ FRQWUDFW PHZQ SHUWK\QDV
ddyfarnu costabF\I[lUHLWKLRO %\GGDLYQ JZQHXG \ UKHROLDG
DU UDQ \ GLIINQ\GGLRQ \Q ZIR&tdaXd Do Ri¢kP BRRY EHHO GHG k
bod y landlord yn unioni pethau yn y pen draw, hyd yn oed ar 6l diffyg am flynyddoedd
ODZHU ZUWK GGU\VDX OO\V K\G \Q RHG HIDOODL QL I\C
deiliad y contract, a oedd yn y cyfamser wedi peidio a thauatrtar y llaw arall, yn

JRUIRG WDOXYU F\IDQ RfU UKHQW EODHQRURO \Q OODZ

ODHTU GLIINQ\GGLRQ \Q SZ\VOHLVLR ERG FDHO (&5 HU E
yn y pen draw, ond yn brydlon. Dim ond pan fydd deiliad contract wedi cael ECR y
PDHYQ JZ\ERG ERG \ ODQGORUG ZHGL FDHO (&5 DU J\IHL
trydanol\Q \U DQQHGG ZHGL FDHO HL DUFKZLOLR DYL EURIL
ODH JDQGGR KDZO L Z\ERG D \ZfU DUFKZLOLDG ZHGL EF
JZHLWKUHGRO ODH JDQGGR KDZO L Z\ERG D \ZYU (&5 Z
ymchwilio neu atg ZHLULR LYZ ZQHXG LU DQQHGG DF D \Z{9
gwelliannau. Dim ond wedyn y gall asesu, nid yn unig a yw'r landlord wedi
cydymffurfio &'i ddyletswydd o dan reoliad 6(1) o'r Rheoliadau Ffitrwydd ond, mewn
DPVHU UHDO ST1XQ D Iazfad,nedi@ blid dbdbd ddgnbyixXffiDi bbbl fyw

ynddo oherwydcki fod mewn cyffyrddiad a thrydan neu dan; a phenderfynu pa gamau

\ JDOODL IRG \Q EULRGRO LGGR HX F\PU\G QHX LGGR E
\Z F\G\PIIXUILRTQ KZ\UGW X RUIDW Kk FKN\GORQ DW \ GLEF
GG\ODLYU FDQO\QLDGDX LU ODQGORUG IRG \U XQ IDWt

ODHTU GLIINQ\GGLRQ \Q QRGL ERG SRE (&5 \Q \U DFt
gyfyngiadau gweithredol (e.e. yn achos Ms Jones, ddim yn gallu cyrraedd pob soced
oherwydd dodrefr 3FRXOGQIW JHW WR DOO VE@RHNHW Y UG XMH @/ ¢
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180.

181.

182.

183.

JZHOOLDQQDX LTU JRVRGLDGDX WU\GDQRO \Q DFKRV L
Maent yn dadlau bod y rhain yn faterion yr oedd ganddynt hawl! i wybod amdanynt yn
syth, fel y gallent weithredu arnynt.

(iif) Dadleuon Gweinidogion Cymru

ODH *ZHLQLGRJLRQ &\PUX \Q FHIQRJLYU GLIINQ\GGLRQ
cydymffurfioyn 8+ ZHLWKUHGRO DF QDG \ZfQ DGIHU KDZO L JD
chyfnodau blaenorol o ddiffyg cydymffurfio.

Mae Gweinidogion Cymru yn dadlau bod darlleniad croes yr hawlwyr yn tramgwyddo

yn erbyn cynigion 1 a Bennion, Bailey and Norbury on Statutory Interpretat(@f’

argraffiad, 2020) ym mharagraffau 11.1 ac 11.3, sef, (1) y tybir bod Senedd y Deyrnas
8QHGLJ \Q GGHGGIZUID UHV\PHJRO UHV\PRO D JZ\ERG
modd cydlynol ac egwyddorol, a (2) bod y testun yn bwysig ac yn fan cychwyn.

ODH *ZHLQLGRJLRQ &\PUX \Q GDGODX ERG \Q UKDLG
ddarpariaeth er mwyn gwneud iawn am eu dadl, ac nid oes angen gwneud hynny. Yr
unig golled ariannol i landlord fydd mewn perthynas a deiliaid contractau nad ydynt

wedi talu eu rherdc, os yw deiliaid contractau wedi peidio & thalu o ganlyniad i fethiant

i gydymffurfio & rheoliad 6(3), yna gellir sicrhau cydymffurfiaeth yn rhwydd ac yn
gyflym, gan leihau incwm a gollir.

Mae Gweinidogion Cymru yn cyflwyno, er y byddai effaithv@ithredol yr hawlwyr

yn cydymffurfio, yn yr achosion hyn, yn golygu mynd yn &l dri neu bedwar mis, os yw
GHKRQJOLDG \U KDZ0Oz\U \Q J\ieittredq MewrDaohodivh §rdillH [ 1D L W
ymegyn am hyd at bum mlynedd. Byddai dadl yr hawlwyr yr un mor berthnasol i
landlord esgeulus a oedd wedi methu & chomisiynu ECR o dan y ddarpariaeth gyfatebol

o dan reoliad 6(7)(a) ac i landlordiaid preifat yn ogystal a landlordiaid cymdeithasol.
Byddai dehagliad yr hawlwyr, yng nghyflwyniad Gweinidogion Cymru, yn cael
effeithiau gwrthnysig. Gallai landlord preifat wrthod comisiynu ECR am bedair
EO\QHGG DF PHZQ \PJDLV L RUIRGLYU ODQGORUG L ZHL
KDZO L URLYJUUKRHODDNXK DPGEDIXU EO\QHGG $U {O SHGDLU |
wedyn yn comisiynu ac yn cyflwyno ECR, yn achos yr hawlwyr byddai gan y landlord

hawl i adennill rhent am y tair blynedd pan oedd deiliad y contract yn meddiannu eiddo

a allai fod wedi bod mews HU\JO R GkQ D SKHU\JORQ HUDLOO RT
Dywed Gweinidogion Cymru nad yw hyn yn ef¢hd & diben y ddeddfwriaeth.

Mater 2- Y Penderfyniad

184.

185.

ODHYQ ZHOO JHQQ\P J\IOZ\QLDGDXfU GLIINQ\GGLRQ D *Z
UKDLYU KDzZOZzZ\U

Y man cychwyn yw geiriau'’r rheoliad dan sylw. Mae rheoliad 6(7) yn darparu:
3 $W GGLEHQLRQ SDUDJUDII PDH ODQGORUG

D QDG \Z ZHGL F\G\PIIXUILR k SKDUDJUDII
IHO SH EDLTQ F\G\PIIXUILR kU SDUDJUDII K
unrhyw adeg
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186.

187.

188.

189.

190.

191.

192.

L SDQ IRTfU ODQGORUG ZHGL FDHO DGURGC
trydanol, a

LL SDQ IRYfU DGURGGLDG KZQQZ \Q GGLO\\

(b) nad yw wedi cydymffurfio & pharagraff (3)(a) neu

LYZ GULQ IHO SH EDLYQ F\G\PIIXUILR kYU G
GDQ V\OZ RfU DGHJ \ UKRGGLU L GGHLOLDG \
RfU DGURGGLDG DU J\IOZU WU\GDQRO GLO\V P

(c) nad yw wedi cydymffurfio & pharagraff (3)(b) neu

LTZ GULQ IHO SH EDLYQ F\G\PIIXUILR kU G
GDQ V\OZ RYfU DGHJ \ UKRGGLU L GGHLOLDG
JDGDUQKDG \WWJULIHQHGLJ RYU JZDLWK ~

Mae'r achosion hyn yn ymwneud & diffyg cydymffurfio & pharagraff (3)(a) ac mae'r
JHLULDX 3R U DGHJ” \Q \PGGDQJRV \Q UKHROLDG E
cydymffurfio & pharagraff (3)(a) pan oedd yn ofynnol iddynt wneud hynny yn 6l y
gyfraith. Roeddenwedyn yn cydymffurfio yn hwyr. Felly, maent i'w trin fel petaent

\Q 3 F\G\PIIXUILR kU GGDUSDULDHWK GDQ V\OZ RYU
JRSL RfU DGURGGLDG DU J\IOZU WU\GDQRO GLO\V PZ\D

Ar yr olwg gyntaf, mae hyn yn golygu eu bod yn cael eu trin fel pe baent yn
F\G\PIIXUILR RfU DGHJ KRQQR DF QLG F\Q K\QQ\ 1LG F
bod unrhyw effaith Glveithredol i gydymffurfio.

<VW\U QDWXULRO D FK\IITUHGLQ \ JHLULDX R U DGHJ  \
ZHLWKUHGRO ODHQW \Q \PGGDQJRV IHO WHOHUDX V\{
DGHJ" QLG SERE DPVHU QD 3F\Q DF DU {O \U DGHJ"

ODH ODQGORUG V\TQ F\G\PIIXUILRYQ KZ\U R\Z BBAHD IH
\ FHLU F\G\PIIXUILDHWK DF QDG \Z LTZ GULQ@yn#O SH ED
DGHJ K\QQ\ ODH GZHXG ERG 3:RTU DGHJ" \Q JRO\JIX 3
cydymffurfio yn dramgwyddus iawn tuag at yr iaith.

7TURZQ QHVDI DW J\IOZ\QLDG \U KDzZzOZ\U IRG DFKRVI
deddfwriaeth gyda geiriau tebyg, yn awgrymu y gallai darlleniadedhredol fod yn
briodol, serch hynny, yn y math hwn o achos.

ODHYfU KDZOZzZ\U ldseyl Hadihg RropaftiesDallhold Estates (UK) Pty

Ltd (1995) 70 P. & C.R. 332 fel achos o dan adran 48 o Ddeddf Landlord a Thenant
OOH IHO \ G\ZHGRGG \U KDZOZ\U URHGG F\G\PIIXU|

diben deddfwriaethol ac yna roedd rhent cyn ac ar 6l yr hysbysiad yn ddyledus.

JRGG E\QQDJ URHGG IIHLWKLDXTU DFKRV KZQQZT1Q EXU
o dan sylw, oherwydd gwahaniaethau yn y ddeddfwriaeth berthnasol. Yn yr achos
KZQQZ QLG RHGG \ WHQDQW ZHGL WDOX UKHQW &\lO:
oedd adran 48 o Ddeddf 1987 yn gymwys iddo. Roedd adran 48 yn ei gwneud yn

RINQ QRO L Y Ucweidad Br@yier 3yilwly@o ac, oherwydd nad oedd hynny wedi
digwydd, nid oedd rhent yn daladwy mewn gwirionedd. Oherwydd nad oedd y tenant
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193.

194.

195.

wedi cael cyfeiriad ar gyfer cyflwyno, yng ngeiriau adran 48(3) o Ddeddf 1987 (gyda
SKZ\VODLV ZHGLYL \FKZDQHJIX

3«DQ\ UHQW RU \bitheiwideFdddrerK héJtdrdint to

WKH ODQGORUG VKDOO « EH WUHDWHG IRU DOO

due from the tenant to the landloed any time before the
landlord does comply with that subsection

Cyflwynwyd yr hysbysiad i dalu rhent ym mis Awst, a chyflwynwyd hysbysiad
ymadael yn seiliedig arno ym mis Hydref. Ym mis Rhagfyr, cafodd y tenant y cyfeiriad
angenrheidiol ar gyfer cyflwyno mewn ffordd a oedd yn golygu bod y landlord bellach
yn cydymffurio at ddibenion adran 48. Ar 6l hyn, cyflwynodd y landlord hysbysiad
QHZ\GG \Q K Bdy@diéhfrben{.Mewn achosion dilynol, roedd y tenant yn
dadlau bod yr hen rent yn ddyledus pan ddarparwyd y cyfeiriad cyflwyno yn hwyr.
UWK URLTU S Udyive@ddad IRaIpIGIIsG AU fod y rhent yn ddyledus fel
arall + %therwise dué (yng ngeiriau adran 48) ac, am y rheswm hwn, roedd-yr 6l

GG\OHGLRQ \Q GG\OHGXV \Q VJLO GDUSDUXTU F\IHLULL

dudalen 343):

3$00 WKH UHQW LQ UHVSHFW RI ZKLFK WKH QRWLFF
ZDV VHUYHG ZDV 3 RWKHUZLVH GXH IURP WKH WHQD

it was due but for the effect of section 48(2). The letter of
December 3 was a valid notice under section 48(1). This
provison can be given no effect in derogation of the landlord's
legal rights beyond that required by the terms of the enactment.

7KH UHQW *RWKHUZLVH GXH" WKHUHIRUH LV WR E
IRU WKH WHQDQW *DW DQ\ WLPH EHIRUH WKH ODQG!

section 48(1); but such rent becomes due at the time when the
landlord so complies, and continues due thereafter. There is no
justification for any extension of the period of time over which
the rent is treated as not due whether until the end of thabday,
for a reasonable time, or until the next rent day. The cases cited
for this purpose are, in my judgment, of no relevance. No
guestion of construction of contractual obligations arises as to

ZKHQ WKH UHQW ZDV *RWKHUZLVH GXH IURP WKH W

respect of which the notice was served was due from the tenant
ZKHQ KH UHFHLYHG WKH QRWLFH -

1LG RHV GLP V\YQ F\IDWHE LU \PDGURGG 3\Q GG\OHGXYV

yn ymdrin & hwy.

Daeth Ralph Gibson AU i gasgliad wrth wneud ei benderfyniad ar y pwynt hwn drwy
ddweud (p 346):

3,Q VR IDU DV WKH QRWLFH LQDFFXUDWHO\ DVVH
SRWKHUZLVH GXH”™ KDG EHHQ GXH RQ DQG IURP W

listed, it did not mislead and could not reasonably have misled
the tenant in any way. Furthermore, it did not and could not
affect the tarity of the notice as to what the tenant was required
to do or what the effect would be if the tenant did not comply
with it. To treat this notice as invalid, therefore, would be to carry
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196.

197.

198.

199.

200.

201.

the need for strict compliance with the statutory requirement to
a length beyond any useful purpose. The statutory purpose of the
notice was fully satisfied. On this ground alone | would allow
WKLY DSSHDO ~

Roedd yr hawlwyr hefyd yn dibynnu @recarrell House Ltd v Rouncefie[d020] 1

WLR 4712, achos o dan adran 21A o Ddeddf Tai 1988. Yn yr achos hwnnw, roedd
rhwymedigaeth statudol ar y landlord i archwilio diogelwch boeleri bob 12 mis, a
FK\IOZ\QR FRSL R JRIQRG GLRJHOZFK QZ\ L GHQDQWLDL
neu\Q DFKRVY WHQDQW QHZ\GG F\Q LU WHQDQW GGHFK!
k GDUSDUXYU FRIQRG LfU WHQDQW F\Q LGGR IHGGLDQC(
yn hwyr, 7 misimewnLfU GHQDQWLDHWK 5RHGG \ ODQGORUG K
DUFKZLOLDG QHVDI RfU ERHOHU <Q GLO\Q \ GGDX DFKR
y landlord feddiant. Gwrthododd y tenant yr hawliad, ar y sail bod yr hysbysiad cymryd
PHGGLDQW ZHE.NBDO\IPREIGG \ ODQGORUG 3*3\Q WRUUL JR
ddibenion adran 21A o Ddeddf 1988. Mae adran 21A(1) yn darparu:

38 QRWLFH XQGHU VXEVHFWLRQ RU RI VHFWL
given in relation to an assured shorthold tenancy of a dwelling

house in England at a time when the landlord is in breach of a
SUHVFULEHG UHTXLUHPHQW ~

Roedd y Llys Apél yn dal (trwy fwyafrif) mai bod y cofnodion yn cael eu darparu, ac

nid eu bod yn cael eu darparu ar amser, oedd y gofyniad rhagnd@édi SUHVFULEHG
requirement 2 JDQO\QLDG QLG RHGG JRI\QLDG UKDJQR(
gyflwynwyd yr hysbysiad cymryd meddiant, ar yr amod bod y cofnodion angenrheidiol
ZHGLYX UKRL LU WHQDQW F\Q K\QQ\

JRGG E\QQDJ URHGG K\Q RKHUZ\GG ERG \ GLIILQLDG V
\Q \PGULQ kfU IIDLWK ERG \ GGDUSDULDHWK ZHGLYL F
terfyn amser statudol ar ei gyfer; gwelgecarrell House Ltd v Rouncefie]d020] 1

WLR 4712 yn 4716C, 4721H a 4722bys dywedwyd gan Patten AU.

, U JZUWKZ\QHE QLG RHV JZDKDQLDHWKX RfU IDWK \Q
sef y Rheoliadau rydym yn ymdrin & hwy.

Aeth Patten AU ymlaen i drafod yr effaith ar ddiben statudol y casgliad hwn. Wrth
ZQHXG K\QQ\ SZ\VOHLVLRGG IRG PHWKX k FKZUGG kTl
GLVJULILRGG K\QQ\ IHO 3\ sSULI VDQFVLZQ" \P PKDUDJU

JRGG E\QQDJ QLG RHV VDQFVLZQ WURVHGGRO DP EHL
JILWUZ\GG QDU '"GHGGI 1LG \Z F\ILDZQGHU WURVHGG
agweddau ar gyfraith droseddol sydd y tu hwnt i gymhwysedd deddfwriaethol y Senedd

o ganlyniadi Atodlen 7B paragraff 4 o Ddeddf Llywodraeth Cymru 2006. Yn
GGDURVW\QJHGLJ LYfU F\NI\QJLDGDX K\QQ\ PDH JDQ :HLC
datganoledig, y maent yn ei arfer yn rheolaidd, i greu troseddau newydd. Fodd bynnag,

nid oes unrhyw sancsiynau voHGGRO DP GRUULTU 'GHGGI QDL UK
ZHGL FDHO HX FUHX JDQ :HLQLGRJLRQ &\PUX QDTU 6H!
*2HLQLGRJLRQ &\PUX \Q J\ZLU L GGZHXG RV QDG \z U
U\G\P ZHGLYL GGZHXG HL IIR&G \\@ \WRIGCRDQIRVPBHITU FDQ
ODQGORUG QDG \ZTQ F\G\PIIXUILR kU WHUI\QDX DPVHL
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202.

203.

204.

205.

RV E\GG \ GLII\J \Q SDUKDX DP ILVRHGG QHX IO\Q\GGRI
K\QQ\TQ JURHV LU GLEHQ VWDWXGRO VHI QLG \Q XQL.
L GHQDQWLDLG RQG HX JRUIRGL J\GD FKDQO\QLDGDX
tenant @lu rhent). Mae adfer y gofyniad i dalu rhent, gydag effaitivéithredol, yn

gwneud y rheoliad yn deiym, cyn belled ag y mae tenantiaid o dan sylw.

OHZQ WUDIRGDHWK EHOODFK \VW\ULRW @ 3D HAX H & \V
adran 21A o Ddeddf 1988 yng nghgdstun yr ymadrodd FRPPRQO\ XVHG LQ KR.
OHJLVODWLRQ DV SDUW RI D VWDWXWRU\ LQKLELWLRAQ
notice SDUDJUDII K\ K\WE\WLDG F\PU\G PHGGLDQW
GGRJIHQ \Q KZ\U \Q UKRLfU Z\ER G D HMit& dslivergofithe KD Q JH
document does provide the tenant with the information he need®dF URHGG \Q
JZUWKZ\QE8EEPDPUERG F\IOZ\QRTQ KZ\U \Q HLWKULR F\IO
PHGGLDQW DGUDQ \Q J\IDQ JZE @nuHIiRelyFieIO\QRLPEE DQQ
SZ\VOHLVLRGG XQZDLWK HWR IRG \ WHUI\Q DPVHU Gl
GLIILQLDG R 3RI\QLDG UKDJQRGHGLJ" \P PKDEDJUDII
FROOLYU KDZO L J\IOZ\QR K\VE\VLDG F\PU\G PHGGLDQW
King AU (ym mharagraffau 4@2).

<Q \U DFKRVY SUHVHQQRO QLG \zZzfU FDQO\QLDG PRU
DZJU\PX ODH ZHGLTL J\I\QJX L VZP \ UKHQW PHZQ SH
GGDUSDUZ\G (&5 1L I\GG ODQGORUG V\YQ F\G\PIIXUILR
fydd landlord diwyd yrcael unrhyw anhawster i gydymffurfio ar amser, neu, os na fydd

\Q F\G\PIIXUILRTQ EU\GORQ L XQLRQL SHWKDXTQ J\IO\F
DFKRV KZQ %\GG \ UKHQW D JROOLU \P PKRE DFKRV \Q
unionganswmyrhent, &8LP RQG PHZQ SHUWK\QDV kU F\IQRG R
\ E\GG \Q FDHO HL JROOL 1L HOOLU F\PKDUX FROOL UK
barhaus i gyflwyno hysbysiad cymryd meddiant adran 21 a ystyfirgearrell House

Ltd v RouncefieldODHU V\PLDX PDZU V\GG PHZQ SHU\JO LfU K
nifer fawr iawn o ddeiliaid contractau ond nid ydynt, mewn achosion unigol, yn fawr.

2 HGU\FK DU RFKU DUDOO \ FZHVWLZQ JDOODLYU FDQC
chael ECR, acfellyoldioacKkDHO VLFUZ\GG ERG \U HLGGRTQ GGLR
neugDHO JZ\ERG DP \ I\ UGG \ PDHTQ GGLRJHO QHX QDG
\Q DUZ\GGRFDRO JDQ \ GHGGIZ\U V\GG ZHGL SDVLRTU (

1LG \G\P \Q GHUE\Q F\IOZ\QLDG \U KDzZzOZ\U ERG GDUSDL
DL ERG \Q DQJK\PHVXU DF IHOO\TQ DQQKHE\JRO GTC
chaniatau hawlio rhent yn & HLWKUHGRO 5\G\P \Q GHUE\Q F\
diffynyddion am y pwygrwydd gwirioneddol ac ymarferol i ddeiliaid contractau o

gael yr wybodaeth yn yr ECR yn syth, ac nid misoedd neu flynyddoedd yn hwyr. Mae

K\Q \Q DUEHQQLJ R ZLU R \VW\ULHG QDG \Z GHLOLDG \
ddiogel tan hynny, ac efallai ¥\GG \Q GDUJDQIRG DU {O GHUE\Q \!
ddiogel mewn gwirionedd neu fod archwiliadau pellach neu gamau atgyweirio penodol

yn cael eu hawgrymu yn yr ECR.

Y diben statudol yw, nid yn unig y dylai anheddau fod yn ffit i bobl fyw ynddynt, ond

\ G\OLG HX SURILYQ UKHRODLGG DF DGURGG DU K\QQ\
contracau fel y bobl y mae peryglon trydanol a materion eraill yn effeithio ar a yw
annedd yn ffit i bobl fyw ynddi neu a allai effeithio ar hynny. Nid yn unig rhoi hawliau

L GGHLOLDLG FRQWUDFWDX SDQ QD IR HX KHLGGRTQ Il
dibenstatudol, ond hefyd rhoi hawliau gwybodaeth iddynt fel eu bod yn cael sicrwydd
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SDQ I\GG \Q IILW D PDQ\OLRQ \U K\Q V\IQ RINQQRO sSI
neu pan fo mewn perygl o beidio & bod yn ffit). Y diben statudol yw cymell landlordiaid

L EDUFKXTU KDZOLDX K\Q GUZ\ J\WVIAOOWX F\G\PIIXUILR
UKHQW B5\G\P \Q \WVW\ULHG ERG HLQ GHKRQJOLDG \Q
GHKRQJOLDG \U KDzOz\U \U \G\P ZHGLYL ZUWKRG \Q O
J\IDQUZ\GG V\TQ \PZQHXG IHO \ PDH k UKDQ RKRQF
landlordiaid o unthz ULVJ LYZ UKHQW RV QDG \G\QW \Q F\G\
JZ\ERGDHWK \ '"GHGGI DfL UKHROLDGDX F\VIOOWLHGLJ

MATER 3

206.

ODH ODWHU \Q \PZQHXG kU JUDGGDX \ PDH JDQ GGHL
(&5V V\TQ \PGULQ kU UKDQQDX F\ITUHGLQ QHXTU PDQQ
diffynnydd ei hun.

Mater 3 £Y Gyfraith

207.

208.

2009.

210.

ODH ODWHU \Q FRGL RKHUZ\GG ERG DQJK\GIRG \QJK\O
cyd-destun hwn.

ODH DGUDQ \Q \PGULQ k UKZ\PHGLJDHWKDXJU ODQGO|
fyw ynddi (fel y nodir ym mharagrd#®2 abové ODH $GUDQ RTU 'GHGGI \
ERG \Q UKDLG LU ODQGORUG VLFUKDX *ERG \U DQQHG!

\Q GDUSDUX ERG \U 3SDQQHGG” DW \ GLEHQLRQ K\Q
[IXUILR UKDQ \Q XQLJ R DGGDGDANU YWXUZOW XU LW DGSHHU
F\ITUHGLQ ™ ODH DGUDQ \Q GGDUSDULDHWK V\OIDHQR
delerau pob contract perthnasol (adran 91(3)).

ODH DGUDQ \Q \PGULQ k UKZ\PHGLJDHWKDXYU ODQGC
da (fel y nodir ym mharagra#3 abovf ODH DGUDQ \Q GDUSDUX 3R\
\Q IIXUILR UKDQ \Q XQLJ R DGHLODG® ERG \Q UKDLG
JZDVDQDHWK \U DQQHGG™ \PKOLWK SHWKDX HUDLOO F
JZDVDQDHWK \Q DGUDQ gyl QtEtENn. 3 NRWi R\BheBG L

GOU’ ODH DGUDQ \Q GGDUSDULDHWK V\OIDHQRO DUD

$GUDQ \ZfU GGDUSDULDHWK V\TQ JDOOXRJL *ZHLQLC
PHZQ SHUWK\QDV DJ 3DQQHGG” V\TIQ IILW L ERED L I1\Z \«

abovg.

211.

212.

213.

ODH UKHROLDG RTU 5KHROLDGDX $WRGRO \Q GDUSD
FRQWUDFW GDOX UKHQW SDQ QD IRfU 3DQQHGG” \Q Il

mharagra

ODH U 5KHROLDGDX )ILWUZ\GG \Q GDUSDUX ERG LYU JH
\Q \ 5KHROLDGDX )ILWUZ\GG 3\U XQ \VW\U DJ V\GG LGG\

5\G\P HLVRHV ZHGL \VW\ULHG UKHROLDG RTU 5KHR
GLRJHOZFK WU\GDQRO PHZQ SHUWK\QDV k PDWHULRQ
ym mharagraffal@2i[34 abov¢ Ar gyfer Mater 3, yr hyn sy'n berthnasol yn rheoliad 6

YW:
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i) < UKZ\PHGLJDHWK DU \ ODQGORUG L VLFUKDX ERG
DQQHGG’ UKHROLDG

i) Y rhwymedigaeth i ddarparu copi i ddeiliad y contract: rheoliad 6(3).

ii) 'DUSDULDHWK ERG 3DQQHGG LYZ WKULQ IHO SH QD
SDQ QDG \ZfU ODQGORUG \Q F\G\PIIXUILR k JRI\QLD
rheoliad 6(6).

iv) ODH U GLIILQLDG R 3DUFKZLOLDG GLRJHOZFK WU\GEL
SRE JRVRGLDG JZDVDQDHWK WU\GDQRO 3PHZQ DQQ

V) ODHYU GLIILQLDG R ®RVRGLDG JZDVDQDHWK WU\GI
J\GD SKZ\VODLV ZHGLfL \FKZDQHJIX

3 SDQ IR U DQQHGG \Q IIXUILR UKDQ \Q XQLJ
osodiad trydanolV\Q JZDVDQDHWKX{fU DQQHGG \Q
XQLRQJ\UFKRO QHXY QadsqH QeillRiQ J\UFKRO

D \Q IIXUILR UKDQ R XQUK\Z UDQ RYU DGHI
gan y landlord ystad neu fuddiant ynddi, neu

E \Q HLGGR LTU ODQGORUG QHX V\GG R G
\ ODQGORUG"

(rheoliad 6(8))

214. ODH DGUDQ RfU '"GHGGI \Q GDUSDUX PDL 3<VW\U
FKRQWUDFW PHGGLDQQDHWK \ZfU DQQHGG V\IQ GGDU

Mater 3 Y Ffeithiau

215. 'LP RQG L OUV OLWFKHOO \ PDH ODWHU \Q EHUWKQDVI
meddiannaeth yn yr achosion eraill yn cynnwys unrhyw rannau cyffredin na mannau
cymunedol.

216. ODHfU 3DQQHGG” \Q DFKRV 0OUV OLWFKHOO \Q XQ RfU O
chontract meddiannaeth ac mae hyn yn cyfeirio at yr annedd fel a ganlyn:

3 7KLV FRQWUDFW UHODWHYVY WR )ODW >IROOR.;
SWKH GZHOOLQJ’

1.6 The dwelling consists of 2 bedroom Flat. The maximum
QXPEHU RI SHRSOH HQWLWOHG WR RFFXS\ WKH GZtF

217. OHZQ SHUWK\QDV k 0OUV OLWFKHOO GHUE\QQLU PDL H
Cyfyngedig) oedd yn gyfrifol am gael ECRs mewn cysylltiad & mannau cymunedol
SHUWKQDVRO SDUDJUDII RJU ITHLWKLDX \ F\WXQZzZ\G

218. Cynhaliodd Tai Arfordirol archwiliad diogelwch trydanol (ESI) a chael ECR mewn
cysylltiad & mannau cymunedol bloc fflatiau Mrs Mitchell ar 26 Gorffennaf 2019.
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$QIRQZ\G FRSL LGGL GUZ\fU SRVW GRVEDUWK F\QWDI D
ei roi iddi ar 4 Ebrill 2024 neu o gwmpas y dyddiad hwnnw. Roedd hyn ychydig yn
KZ\UDFK QDYU G\GGLDG \ FDIRGG \U (&5 DU J\IHU HL IIC
gweler @mragraff73.i) abovg.

Mater 3 Y Dadleuon
(i) Dadleuon yr hawlydd

219. ODH VHI\OOIDYU KDZOZ\U ZHGLTL FKU\QKRL \Q \ GDWJDC
cysylltiad & Mater 3, gan y llys. Maent feganlyn:

Su'ZHOOLQJY IRU WKH SXUSRVHV RI UHIJXODWLRQ
HGZHOOLQJY ZKLFK LV LGHQWLILHG DV D .H\ ODWWH
section 246(3) of the Act). It does not bear the extended meaning in section

91(2) of the Act.

Where a dwelling forms part of only of a building, any electrical safety
inspection must inspect and test every electrical service installation in a dwelling

which directly or indirectly serves the dwelling, and which either (a) forms part

of any part of he building in which the landlord has an estate or interest, or is
RZQHG E\ WKH ODQGORUG RU LV XQGHU WKH ODQC
6(8) of the Fitness Regulations.

Accordingly, landlords are not required to give a copy of an electrical condition
report for communal parts (as defined in section 252 of the Act) in order to
VDWLVI\ WKH UHTXLUHPHQWY LQ 5HIJXODWLRQ RI \

220. ODHYfU KDzOZzZ\U \Q GDGODX PDLYfU PDQ F\FKZ\Q \ZfU
PHGGLDQQDHWK OUV OLWFKHOO \Q XQRO DJ DGUDQ
DGUDQ ODWHULRQ $O0OZHGGRO HL FKRQWUDFW PHGGLD(

221. Maent yn cymhwyso hynny i reoliad 6 ac yn dadlau mai eu dyletswydd yw darparu
ECR ar gyfer Fflat 1 yn unig ac nid ar gyfer unrhyw socedi trydanol nac unrhyw osodiad
trydanol arall yn y rhannau cyffredin.

222. Maent yn derbyn yr hyn a ddywedir yn rheoliad 6(8) o'r Rheoliadau Ffitrwydd am
anheddau sy'n ffurfio rhan yn unig o adeilad, ac os felly mae gosodiad gwasanaeth
trydanol sy'n gwasanaethu'r annedd yn uniongyrchol neu'n anuniongysahodel ei
gynnwys os yw'n rhan o'r adeilad neu'n cael ei reoli gan y landlord (gweler paragraff
v) uchod). Fodd bynnag, maent yn dadlau nad yw gosodiad gwasanaeth trydanol
mewn rhannau cyffredin yn dod o dan reoliad 6 oni bai ei fod o fewn diffiniad rheoliad
6(8) neu o fewn y diffiniad o annedd (wedi'i gyfyngu i Fflat 1 ei hun) yn adran 243 o'r
DdedGI 1LG \G\QW \Q GHUE\Q ERG JRVRGLDGDX WU\GDQ
DQQHGG 3\Q XQLRQJ\UFKRO QHXTQ DQXQLRQJ\UFKRO"™ F
am gyflwyno ECR dim ond am eu bod wedi'u lleoli mewn rhannau cyffredin sydd o
fewn y diffiniad esW\QHGLJ R 3 DQQHGG” \Q DGUDQ R U 'GHG

223. Maent yn rhoi enghraifft (ond nid ydynt yn honni ei fod mewn unrhyw ffordd yn debyg
L DFKRV OUV OLWFKHOO R GGDWEO\JLDG F\PKOHWK
cymunedol a fflatiau preswyl unigol, lle y gallai, yn ddamcaniaethol, featsaf
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224,

225.

226.

227.

GU\GDQ \ WX DOODQ L DGHLODGDX DF DU U\Z DGHJ PDI
F\IOHQZL WU\GDQ LYU JZDKDQRO OHROLDGDX (IDOODL
J\IHLULRYfU WU\GDQ '\ZHG \U KDzZOZzZ\U \@rsatJ(yigF KRV KZ
nNnJHLULDX UKHROLDG \Q JZDVDQDHWKXYfU DQQHGG
FHEODXTQ JZDVDQDHWKXYU DQQHGG \Q *XQLRQJ\UFKRO
rheoliad 6(8) fel ei fod yn ymestyn y gofynion yn rheoliadau 6(1) a 6(3) i roi ystyr
annaturol o eang iddynt h.y. nid oes angen rhoi ECRs ar gyfer, e.e. meysydd parcio
cymunedol, lolfeydd cymunedol a rhannau cymunedol eraill (fel cynteddau a grisiau)

lle nad oes gosodiad gwasanaeth trydanol yno sy'n gwasanaethu'r annedd.

Y dewis arall D EHWK E\QQDJ PDHYU- KD Yn(m&d 0s b€s &@ges O D X
LGG\QW GGDUSDUX (&5 DU J\IHU PDQQDX F\PXQHGRO Ql
\Q DUZDLQ DW \ FDQO\QLDGDX R GDQ UHROLDG R 5H
eiddo ddim yn ffit i bobl fyw ynddo ac nad oes hawl i ddeilfagbntract beidio a thalu

rhent.

ODHQW \Q QRGL \ E\GG JDQ UDL FRQWUDFWDX PHGGLDQ
a thaliadau gwasanaeth y gellir eu cynnwys mewn rhent, neu fod yn ychwanegol at rent.
ODH WDOLDGDX RfU IDWK ZUWK GGHOLR k WKHQDQW
landlordiad cymdeithasol cofrestredig, fel arfer (dywedant) yn gysylltiedig a
JZDVDQDHWKDX QHX HLWHPDX V\1Q FDHO HX GDUSDUX
\Q UKDQQDX F\PXQHGRO DGHLODG <Q DFKRV 0UV OLW
contract meddiannaeth\is G \Q WDOX FRVWDX JZDVDQDHWK DP \ JZ
\ PDH *UOS 7DL $UIRUGLURO &\I\QJHGLJ \Q HX GDUSDUX
contract fel a ganlyn: Gweinyddu, Gofalwr, Cynnal a Chadw Teledu Cylch Cyfyng,

Newid Teledu Cylch Cyfyng, Glanba Trydan yr Ardal Gymunedol, Adnewyddu
/ORULDXJU $UGDO *\PXQHGRO )ILRHGG 'OU \U $UGDO
Trydan, Cynnal a Chadw Larymau Tan, Gosod Larymau Tan, Cynnal a Chadw Offer
'LIIRGG 7kQ )ILRHGG *ZUHVRJL &\QQDfiaDNawyddc ZqU /LI
&DVJOX 6EZULHO &\QQDO D &KDGZzZfU 'U\WDX D 5HROLU
Reolir o Bell, Cynnal a Chadw Erial Teledu a Gosod Erial Teledu Newydd. Mae rhai

RfU UKDLQ \Q HLWHPDX WU\GDQRO IHO WHOuUYwX F\OFK
3J\QQDO D FKDGZ WU\GDQ" "\ZHG \U KDzZOZzZ\U IRG DQ.
WKDOLDGDX JZDVDQDHWK \Q FDHO HX UKHROLYTQ EHQQI
DF \Q FDHO HX SHQGHUI\QXTQ EHQQDI JDQ \ 7TULELZQO
nodinad oesGLP \Q \ '"GHGGI QDYfU UKHROLDGDX QDF \Q \ FF
rhoi hawl i Mrs Mitchell beidio a thalu taliadau gwasanaeth.

ODHYfU KDzZz0Oz\U \Q F\IOZ\QR QDG RHV DQJHQ GHIQ\GGLF
GUDzZzV \ '"GHGGI L J\G ODHQW \Q GDGODX ERG F\IHLUL
F\ITUHGLQ \Q FDHO HX WULQ \Q ZDKDQRO PHZQ JZDKLEL
gyfeirio, yn benodh at adran 91(1), adran 91(2), y geiriad a fabwysiadwyd gan reoliad

DU JHLULDG JZDKDQRO V\GG LYZ ZHOG HWR \Q DG

(i) Dadleuon y diffynyddion

ODHYfU GLIIN\Q\GGLRQ \Q GDGODX ERG *DQQHGG’ DW GG
)ILWUZ\GG \Q GGDURVW\QJHGLJ LYU GLIILQLDG HVW\QH

RfU 'GHGGI DF QDG \Z ZHGLYL J\I\QJX JDQ \ GLIILQ
alestZ\G V\1Q GGDURVW\QJHGLJ LYfU FRQWUDFW PHGG
GLIINQ\GGLRQ \Q GDGODX ERG *DQQHGG” DW \ GLEHQLR
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228.

229.

230.

RQG KHI\G 3 VWUZ\WKXU \U DGHLODG DfU WX DOODQ
ychwanegwyd yn adran 91(2).

Er bod Mater 3 yn codi mewn perthynas a chydymffurfio & rhrwymedigaeth rheoliad 6
\QJK\OFK FDHO (&5 GLO\V \Q \WVWRG SRE F\IQRG PHGGL
awgrymu bod rhesymeg yr hawlwyr yn mynd yn rhy bell oherwydd nad oes rheswm
amlwg pam na fydddiQ EHUWKQDVRO L ERE F\IHLULDG DW 3D
JILWUZ\GG ODHTU UKDLQ \Q F\QQZ\V SHQGHUI\QX D \Z I
R IHZQ \VW\U DGUDQ GUZ\ URL Vv\OZ LYU R pIDW
\Q \U $SWRGOHQ KYQQUKWRQLP\®M¥Z\V WUHVPDVZ\U \Q GRC
GRPHVWLJ SOkX D VEZULHO 1I1UZ\GUDGDX D G\PFKZHO
Maent hefyd yn cynnwys y ddyletswydd rheoliad 5 i sicrhau bod larymau mwg a
charbon monocsid yn yr annedd (rheoliad 5)

ODHYU GLIINQ\GGLRQ \Q GHUE\Q ERG UKHROLDG Vv
\PDGURGGLRQ \Q \ 5KHROLDGDX )ILWUZ\GG 3\U XQ \VW\L
FRGL FZHVWLZQ \QJK\OFK SD XQ RTU GGDX GGLIILQLDG
yn y Ddedif, ddylai fod drechaf: adran 246(3) neu adran 91(2).

ODHYU GLIINQ\GGLRQ \Q F\IOZ\QR ERG GDUSDULDHWKD.
JILWUZ\GG ZHGL FDHO HX OOXQLR RGGL WDQL DF DV
diffiniadau yn y Ddeddf yn cystadlu nac yn gwdbweud ei gilydd. Gwnaed y
Rheoliadau Ffitrwydd yminol ag adrannau 94(1), (2)(b), (3) a 256(1) o'r Ddeddf. Mae

adran 256 yn rheoleiddio cymhwysedd cyffredinol Gweinidogion Cymru i wneud
UKHROLDGDX R GDQ \ '"GHGGI DF QLG \ZYQ F\QRUWKZ\R
PDHfU GLIINQ\GGLRQZUQDGLEGCQWPXQTQ IDDQ EZ\VOHLVLR1TU
yn benodol (gyda phwyslais y diffynyddion):

3 5KDLG L :HLQLGRJLRQ &\PUX UDJQRGL PDW
DPJ\OFKLDGDX \ PDHYQ UKDLG UKRL V\OZ LGG\QW Z
at ddibenion adran 91(1), a yw annedd yn ffit i bobl fyw

ynddi ai peidio.

:UWK D U IH U-ada(B,dalffGueihidogion Cymru
ragnodi materion ac amgylchiadau

«

(b) a allai godi oherwydd methiant i gydymffurfia@
rhwymedigaeth o dan adran 92

(3) Caiff Gweinidogion Cymru wneud y canlynol drwy reoliadau

() gosod gofynion ar landlordiaigt ddiben atal unrhyw
faterion neu amgylchiadau rhag codi a allai olyad yw
annedd yn ffit i bobl fyw ynddi;

(b) rhagnodi, os na chydymffurfir & gofynion a osodir o dan
baragraff (a) mewn cysylltiadaD QQHGG ERG \U DQQHGG LTZ
WKULQ IHO SH QD EDLYQ IILW L EREO I\Z \QGGL
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231.

232.

233.

234.

235.

ODHTU GLIINQ\GGLRQ \Q F\IOZ\QR \ G\ODLfU GLIILQLDG I
0 adran 91(1) fod yn gymwys i reoliadau 6(1) ac (8), os nad i weddill y Rheoliadau
JILWUZ\GG KHI\G ODHQW \Q GZHXG ERG \Q UKDLG L J\I
94(1) oNJ X 3DQQHG G’ -de3tiin @dr&n\@.(1). Mae'n dilyn bod diffiniad adran

91(1) hefyd yn gymwys i reoliad 3 a'r Atodlen i'r Rheoliadau Ffitrwydd; mae'r ddau
ohonynt wedi'u gwneud at ddiben penodol adran 91(1). Rhaid darllen adran 91(1) ochr

yn ochr ag adb Q JHOO\ PDHYU GLIIN\Q\GGLRQ \Q GZHXG F
HLGGRYTQ IILW L I\Z \QGG\QW DL SHLGLR ERG 3DQQHGC
[ IXUILR UKDQ XQ XQLJ R DGHLODG VWUZ\WKXU \U DGHL

<Q {O DGUDQ JDOO \ uPDWHULRQ DF DPJ\OFKLDGD>
beidio & bod yn ffit godi oherwydd methiannau i gydymffurfio & rhwymedigaethau o
GDQ DGUDQ ODHYU UKZ\PHGLJDHWKDX K\QQ\TQ F\Q

VWUZ\WKXQAODRULWX DGHLODG PHZQ F\IOZU GD DGUDQ
FKDGZ JRVRGLDGDX JZDVDQDHWK V\YQ JZDVDQDHWKX
DOQXQLRQJ\UFKRO DF V\GG QDLOO DL L \Q IIXUILR UKI
ystad neu fuddiant ynddiHX LL V\TQ HLGGR LYfU ODQGORUG QHHX
DGUDQ E JHOO\ PDHYU GLIINQ\GGLRQ \Q F\IOZ\(
JRVRGLDGDX JZDVDQDHWK QHX UDQQDX RJfU DGHLODG \
QDG \ZYU uDQQ diBf@Mynddi. I ILW L E

Mae'r 'materion ac amgylchiadau' yn yr Atodlen i'r Rheoliadau Ffitrwydd, a ragnodir o

dan adran 94(1) a (2), yn cynnwys materion y mae'r diffynyddion yn dweud eu bod yn
berthnasol i osodiadau trydanol, gan gynnwys diffyg goleuo digonol (paragraff 13); bod
PHZQ F\IIN\UGGLDG k WKU\GDQ SDUDJUDII D WKKkQ S
\Q F\IOZ\QR ERG \ UKHLQLYQ IDWHULRQ QHXYQ DPJ\OFKIL
F\MITUHGLQ QHX DUGDORHGG R DGHLODG \ WX DOODQ L
yZfU HLGGR D OHVLZ\G \Q DGGDYV

ODH UKHROLDG \Q FDHO HL ZQHXG R GDQ DGUDQ (
DPJ\OFKLDGDX UKDJ FRGL D DOODL RO\JX QDG \Z DQQH

D DF RV QD FK\G\PIIXUILU k JRI\QLRQ DWDOLRO
IHO SH QD EDLYQ IILW° DGUDQ E ODHYU GLIINQ\(
3IDWHULRQ DF DPJ\OFGAH\WODXQ WZQ BF\GHLULR DW \ 3]
DPJ\OFKLDGDX" D UDJQRGLU R GDQ DGUDQ D $P
PDHTU GLWRQ@\®GF\IOZ\QR ERG \ 3 PDWHULRQ DF DPJ\OFK
LYU VWUZ\WKXU \ WX DOODQ DYU UKDQQDX F\ITUHGLAQ
ymwneud a thrydan.

O hyn, mae'r diffynyddion yn dadlau y byddai'n wahaniaeth cwbl artiffisial ac anhylaw

3D ZKROO\ DUWLILFLDO DQ @aK §ramw@dhGyodiffiy@ahnyddV L QFW L
SDUDJUDII L ZDKDQX \VW\U 3DQQHG{) obdi@&EHyl Q\GG LU
K\Q D GGHIQ\GGLU \Q DGUDQ DF RJDQO\QLDG \ GLI
adran 91(1) a rheoliad 3 o'r hyn a ddefnyddir ynRi@ L D G %\GGDLTQ JRO\JIX

)] 5RHGG \ 3JRIN\QLRQ™ UKDJQRGHGLJ L DWDO GLIINI |
WKU\GDQ ZHGLYX F\I\QJX LU HLGGR D OHVLZ\G Dl
VWUZ\WKXU \ WX DOODQ LYfU DGHLODG QDfU UKDQ

1)) Ni fyddai gan landlord unrhyw rwymedigaeth i gael ECR na gweithredu ar ei
JDQI\GGLDGDX DfL DUJ\PKHOOLRQ PHZQ UKDQQDX
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UKDQQDX FMITUHGLQ K\QQ\ HX KXQDLQ \Q IILW L I\Z \
eiddo a lesiwyd yn ffit) oherwydd peryglon trydanol a aseswyd yn unol ag adran
UKHROLDG DU $WRGOHQ

1)) Gallai hyn olygu y byddai deiliad y contract yn byw mewn amodau peryglus
QHX DQIRGGKDRO DF QD I\GGDL HX UKHQW \Q GDO
5KHROLDGDX $WRGRO 2QG PDHfU GLIINQ\GGLRQ \Q
ganddynt unrhyw dystiolaeth nachadJ QKDG RfU VHI\OOID KRQ \ J
o ddatrys y peryglon gael ei esgeuluso neu ei ohirio, ac y byddai amcanion
DWDOLRO UKHROLDG \Q FDHO HX WDQVHLOLR 0Dt}
JZQHXG XQUK\Z VIQQZ\U L HLWKULBROD DWW ) WKXQ |
F\ITUHGLQ RYU (&5V SDQ DOO SHU\JORQ \Q \U DU
GGLRJHOZFK D FK\VXU GHLOLDLG FRQWUDFWDX \Q
lesiwyd.

236. ODHYU GLIINQ\GGLRQ \Q F\IOZ\QR DU \ OODZ DUDOO ER
R3DQQHGG  \Q DGUDQ \Q DUZDLQ DW Np@abeQLDGDX
and commorsense outcomés SDUDJUDII R GGDGO IIUDPZDLWK
Dywedant fod eu dadansoddiad, yn seiliedig ar adrannau 91 a 94, yn cael ei adlewyrchu
\Q \ WHOHU V\OIDHQRO \Q DGUDQ ERG UKDLG LfU O
i bobl fyw ynddi ac yng nghyalau 6.1 a 6.2 o gontract meddiannaeth Mrs Mitchell,

V\IQ BODXNERG \ UKZ\PHGLJDHWK DU\ ODQGORUG L VLFU
IN\Z \QGGL 3\Q F\QQz\V RV \ZfU DQQHGG \Q IIXUILR UKDC
DGHLODG DYfU WX DOODQ L U DGHLODG DfU UKDQQDX F
bod eu dadansoddiad yn cyflwyno cymesuredd rhwng dyletswydd y landlord i gadw

3 JRVRGLDGDX JZDVDQDHWK”™ PHZQ F\IOZU GD DF \Q JZF
92(2)(b) o'r Ddeddf, a'r ddyletswydd o dan reoliad 6(1) i gael ECR sy'n cynnwys profi
3JRVRGLDG DXHWXDWDQGDQRO  IHO \ X GLIILQQLU JDQ 5HF
R 3 JRVRGLDGDX JZDVDQDHWK”™ D 3 JRVRGLDGDX JZDVDQL
UDGGDX PDZU ODHYU GLIIN\Q\GGLRQ \Q GDGODX ERG DC
cyd agadran 95(5), EHUWKQDVRO L UDQQDX F\ITUHGLQ \ WX D
\ ODQGORUG \Q F\G\PIIXUILR DJ DGUDQ E DF IHOO
DQJHQ FZEOKDX DUFKZLOLDGDX GLRJHOZFK WU\GDQRO
diogelwch trydanol mewrhannau cyffredin beth bynnag. Maent yn awgrymu nad yw

rheoliad 6(1) yn ychwanegu llawer at y rhwymedigaeth honno.

237. Dywed y diffynyddion nad oes sail destunol nac unrhyw sail arall i gefnogi dadl yr
KDzZzOz\U ERG UKDLG LU JRVRGLDG JZDVDQDHWK WU\G
SEXGG” \U DQQHGG IHO \ PDH 7DL $UIRUGLURO \Q HL E
eu Hawliad ODHTU GLIINQ\GGLRQ \Q GZHXG ERG \ 5KHROLD
\Q HJOXU \ E\GGDQW \Q EHUWKQDVRO L XQUK\Z RVRGL
XQLRQJ\WUWFKRO QHXYQ DQXQLRQJ\UFKRO"

238. ODHYU GLIINQ\GGLRQ \Q F\IOZ\QR QDG RHV PHZQ JZLUL
\ GLIILQLDG HV W\ Q#dt@diderror vy QediGadthau atgyweirio a diffyg
ffitrwydd, gan gynnwys y rhwymedigaethau ataliol a osodir gan reoliad b U
rhwymedigaethiQRGL 3\U DQQHGG  \Q QDWJIJDQLDG \WJULIHQHC
\Q XQRO DJ DGUDQQDX D D ODHQW \Q GDGODX Q
golygu mwy na mynnu bod cyfeiriad yr annedd yn cael ei ddiffinio fel term allweddol.
Maentyn cyfeirioatib UDJUD 11D X D \ 1IRGLDGDX (VERQLDGR
1.5 o gontract meddiannaeth Ms Mitchell.
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239.

240.

241.

242.

243.

244,

<VJULIHQQZ\G \ 1RGLDGDX (VERQLDGRO DU {O LTU 'GHG
SDUDWRZ\G JDQ *UOS $GG\VJ D *ZDVDQDHWKDX &\KRH
PZ\Q F\QRUWKZ\RYU VDZO V\YQ GDUOOHQ \ 'GHGGI ¢
l1RGLDGDX (VERRIDBRO'GHGGI RQG QLG \G\QW \Q UKDQ
ODH SDUDJUDII \Q FA\IHLULR DW \ ODWHULRQ $0O0ZHGCG
LYTU HLGGR PHJLV \ FA\IHLULDG D VZP \ UKHQW " DF PDH
J)DWHULRQ THO TFQHHEGD G Q RI\WWWDO kYU G\GGLDG PHG
cyfnodau rhentu (fel wythnosol, misol). Mae cymal 1 contract meddiannaeth Mrs
Mitchell yn dwyn vy teitl Xey and Other MattersDF \Q UKHVWUXTU UKDLQ |
cynnwys Fflat 1 fel yr annedd® W KH GZHOOLQJ’

ODHYU GLIINQ\GGLRQ \Q GZHXG RV \G\QW \Q J\ZLU ERG \
yn gymwys o dan reoliad 6(1), mae peidio & chydymffurfio yn golygu, o reidrwydd, y
FDQO\QLDG V\YQ FDHO HL \VW\ULHG R GDQ )DWHU $ V
dywedy diffynyddion fod hawliad Mrs Mitchell am y cyfnod a ddaeth i ben ar 4 Ebrill

2024, pan roddwyd ECR iddi ar gyfer y rhannau cyffredin.

(i) Dadleuon Gweinidogion Cymru

6DIEZ\QW *ZHLQLGRJLRQ &\PUX \Z ERG STXQ D \Z JRVRG
DQQHGG \Q XQLRQJ\WWFKRO QHXYQ DQXQLRQJ\UFKRO”’
Rheoliadau Ffitrwydd yn sensitif i ffeithiau, a gall hefyd gynnwys dyfarniad drwy
werthuso. Felly, mew rhai amgylchiadau, dylai ECR gynnwys archwilio a phrofi
JRVRGLDGDX WU\GDQRO V\GG \ WX DOODQ L DQQHGG L
DQQHGG \Q XQLRQJ\UFKRO QHXTQ DQXQLRQJ\UFKRO" D
UHRODHWK GURV \ WEHEL.H 6BROWUW JRVRGLDG

Mae Gweinidogion Cymru hefyd yn dadlau, hyd yn oed os, fel mater o farn, y dylai
JRVRGLDG \ WX DOODQ L )IODW IRG ZHGLTL J\QQZ\V \(
Mrs Mitchell, na chaiff y diffyg hwnnw arwain at dorri rheoliad 6(1) na 6(3) na, felly,
ymw\PR UKHROLDG HU PzZ\Q SHU\JOXTU KDZO L UH(
UKHROLDG RYfU 5KHROLDGDX $WRGRO < UKHVZP DP
\Q F\IOZ\QR \ JDOODL (&5 IRG \Q GGLIINJLRO QHXTQ DQJ¥
QD IN\GGDL G Lhlb\eidAytd yi avivain at ystyried yr ECR cynharach yn
GGLU\PHGG QHXTQ GGRJIHQ QDG \ZT1Q F\IODZQL UKZ\F
reoliad 6(3) ac, felly, yn adfer unrhyw hawl i rent a gollwyd yn flaenorol. Dywedant y
G\ODLYU FZHVWLZQ KZW\WKHGGC\Q XKRYOVHIQ\VHQVLWLI L Il

Dywed Gweinidogion Cymru fod datganiadau arfaethedig yr hawbtyn 1 Q KRQQL HX
bod yn ymdrin & phob achos, heb ystyried y materion hyn y dywedir eu bod yn sensitif
i ffeithiau £yn mynd yn rhy bell ac na ddylid eu caniatau.

JRGG E\QQDJ PDH *ZHLQLGRJLRQ &\PUX \Q F\WXQR kYU
WU\GDQRO \Q GRG R IHZQ JHLULDG UKHROLDG RIU !
o dan y drefn ESI ac ECR yn 68l y diffiniad estynedidDdQ QHGG \Q DGUDQ
Ddeddf.

Mater 3- Y Penderfyniad

245.

5\G\P \Q EU\GHUXV \QJK\OFK QDWXU GGDPFDQLDHWKRO
a gyflwynwyd i ni ac, o ganlyniad, yr awgrym y dylem wneud datganiadau am



05 86786 *5,)),7+6 DJU %$51:5 -$50%$1 &°% *UOS 7DL $UIRUGLURO &\I\QJHGLJ [
Dyfarniad Cymeradwy

ZHLWKUHGLDG PDQZO \ '"GHGGI D UKHROLDG QDG \G
ffeithiau unrhyw achos penodol.

246. 'LP RQG \Q DFKRV 0OUV OLWFKHOO PDHYU PDWHU KZQ \Q
oedd yn amlwg i ni pa osodiadau trydanol, os o gwbl, y tu allan i'w fflat, sydd mewn
gwirionedd yn destun anghydfod na fyddai'n dod o fewn y diffiniad yn rheoliad 6(8) o'r
Rhepliadau Ffitrwydd (y mae pob parti yn derbyn eu bod yn berthnasol) ond a fyddai'n
GRG R IHZQ \ GLIILQLDG HVW\QHGLJ R 3DQQHGG  \Q DGL

247. ODHYQ GLU F\IITUHGLQ ERG UKDL JRVRGLDGDX WU\GDQR
cael eu cynnwys yn yr ECR a roddwyd iddi ar 4 Ebrill 2024 (yn dilyn ESI ar gyfer y
PDQQDX F\PXQHGRO < FZHVWLZQ I\GG L ED UDGGDX \ F
hyn\Q JZDVDQDHWKX )IODW \Q XQLRQJ\UFKRO QHXYQ I
FZHVWLZQ KZQ IRG \Q GHVWXQ W\VWLRODHWK DF RV
&\INWQJHGLJ ZHGL WRUUL DPRGDX GUZ\ EHLGLR k FK\IOz
canlyniadau y byddwn w6 LfX KHJOXUR R GDQ )DWHU D ODWHU
K\QQ\YQ JOLU RTU G\ WWLRODHWK D J\IOZ\QZ\G L QL QD
E\QQDJ GDQJRVZ\G F\IHLULDGDX DW I\UGGDX GRVEDUW
ragor ohonynt wedi gwasanaethtG DW \Q XQLRQJ\UFKRO QHXfQ DQX
DU GXGDOHQ R \U (&5 GLZHGGDUDFK VHI $WRGLDG
Arfordirol). Dangoswyd i ni, yn yr un ddogfen, gyfeiriadau at ystafelloedd mesuryddion
D FK\S\UGGDX PHVXU\GdhotRup onoriyilmt W&dgvimshkaethu Fflat 1
\Q XQLRQJVWUFKRO QHXTQ DQXQLRQJ\UFKRO HU QDG RH!
JRGG E\QQDJ QLG RHGG \U XQ RYfU PDQ\OLRQ \Q K\VE\V
yny dystiolaeth ac felly nid oedd yn bosibynd lawer ymhellach na hynny yn y ddadl.

248. Ar ben hynny, nid oedd yn rhan o achos Mrs Mitchell bod rhywfaint o osodiadau
trydanol yn y rhannau cyffredmmd RHGGHQW ZHGLYX F\QQZ\V K\G \Q
GLZHGGDUDFK DF \ G\OLG ERG ZHGLYX F\QQzZ\V SH ED
'GHGGI \Q EHUWKQDVRO RQG QD I\GGDLYQ FDHO HL J\C
UKHROLDG 3JRVRGLDG VYD) DIZDNWRDWWXXHOQROQ
XQLRQJ\WUFKRO QHXTQ DQXQLRQJVWWFKRO"™ D RHGG \Q EF

249. &\Q EHOOHG k ERG UKDL RYU JRVRGLDGDX WU\GDQRC
JZDVDQDHWKX )IODW \Q XQLRQJ\UFKRO QHXTQ DQXQL!
pe bai hyn yn cael ei dderbyn), mae Mrs Mitchell yn gallu dal ei landlord i gyfrif am
fethua chydPIIXUILR kL UZ\PHGLJDHWKDX R GDQ UHROLDG
GLZHGGDUDFK WDQ (EULOO ODHYQ GLO\Q ERG *U
mewn perthynas & Mrs Mitchell, yn wynebu canlyniadau ein penderfyniadau ynghylch
materion1a2 mewn pdi\QDV k GDUSDUXTU (&5 \Q KZ\U DU J\IHU
ar 4 Ebrill 2024. Nid yw'r cwestiwn ynghylch pa rai o'r gosodiadau trydanol, os o gwbl,
oedd y tu allan i reoliad 6(8) ond o fewn y diffiniad estynedig yn 92(1) yn ychwanegu
dim at hawliau a rhwymegdaethau'r partion y naill ffordd na'r llall, oherwydd eu bod i
gyd mewn un ECR.

250. Rydym yn cydnabod bod yn rhaid penderfynu ar bob achos yn gyntaf ar sail ei ffeithiau,
DF PDLYU IIRUGG RUDX R EHQGHUI\QX DU DFKRVLRQ \
ffeithiau unrhyw achos penodol yn gofyn am y penderfyniad hwnnw.

251. Felly, nid ydym yn bwriadu gwneud unrhyw ddatganiadau ar Fater 3. Rhaid i'r man
cychwyn fod yn ddiffiniad o annedd yn rheoliad 6 ei hun; hynny yw, y diffiniad yn
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rheoliad 6(8). Mae'n ymddangos bod y diffiniad yn adran 91(2) yn berthnasol hefyd,
oherwydd yr hyn a ddywedir yn rheoliad 2. Gwelwn rym yng nghyflwyniad y
GLIINQ\GGLRQ QDG RHV \Q UKDLG L DGUDQ JDHO HL C
ag adran 91(2ac, felly, o bosiblyn eithrio gweithreduf Bldranhonnoar gwmpas

rheoliad 6. Fodd bynnag, nid ydym yn gwneud unrhyw benderfyniad ar y pwynt
RKHUZ\GG QDG \Z IITHLWKLDXfU DFKRV \Q HL J\QQZzZ\V

MATER 4

252.

253.

254,

255.

Roedd yr hawlwyr yn codi Mater 4 am eu bod yn ansicr ynghylch yr atebion i ddau
gwestiwn:

)] Pa gadarnhad ysgrifenedig o waith y mae angen ei roi o dan reoliadau 6(3)(b) a
6(5) o'r Rheoliadau Ffitrwydd.

i) 3D PRU EHOO \Q {O PHZQ DPVHU \ PDHYQ UKDLG L ¢
E D HU PZ\Q GDUSDUXTU FDGDUQKDG \vVJuUulLl
ddeiliad contract hawl! iddo.

'DHWK LYU DPOZJ ERG \U KROO EDUWWRQ K\QQ\ D I\QH.
F\IWXQR \Q HL J\OFK 5RHGG K\Q \Q JRO\JUX QDG RHGG D
KDZOZ\U DYU GLIINQ\GGLRQ \Q F\WXQR ERG 7\VW\VJULI
yn wahanol Adroddiad ar Gyflwr Trydanol ac nid yw rheoliad 6 yn berthnasol iddo.
Cyfeirir at Dystysgrif Man Waith Gosodiadau Trydanol ym Mhennod 64, paragraff

\' 5GKHROLDGDX :HLULR % 6 V\TQ VDI
gyhoeddwyd gan y Sefydliad PeirighrHJ D 7KHFKQROHJ ,(7 DYU 6HI\C
Prydeinig (BSI).& DLII HL GLVJULILR \QR IHO RvbeneKleBtriGah VW \V JU
installation work does not include the provision of a new circuit or replacement or a
GLVWULEXWLRQ ERDUG RU FRQVXPHU XQLW’

ODHYU KDZOZ\U DYfU GLIINQ\GGLRQ \Q F\WXQR ERG \U DW

3$ ODQGORUG LV QRW UHTbholderta®MinetR JLYH WKH FRC
Electrical Installation Works Certificate (MEIWC) in order to

comply with the requirements of regulation 6 of the Fitness

Regulations (in particular, the requirements of regulation 6(1)

and 6R)).

For converted contracts, undeegulation 6 of the Fitness

Regulations, a landlord must provide written confirmation of any

investigatory or remedial work carried out on or in relation to an

electrical service installation in the dwelling after the Relevant

Date [as to which, see belowThis duty includes but is not

limited to investigations or works which have arisen as a result

RI WKH PRVW UHFHQW (OHFWULFDO &RQGLWLRQ 5H

1LG RHV DQJK\GIRG SUHVHQQRO UKZQJ XQUK\Z KDZO\G
mynnu bod y cwestiwn cyntaf yn cael ei ateb yn yr achos hwn ac nid ydym yn bwriadu
gwneud unrhyw ddatganiad mewn perthynas & hynny.
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256. 1LG \ZfU SDUWWRQ \Q F\WXQR DU \U DWHE LYU DLO JZ|
I\GG \Q SHQQXTU '\GGLDG 3HUWKQDVRO \U [ZBB2R]|ZHGL F\

ODHYU KDZOZ\U \Q GZHXG PDLYU '\GG12B DOBHYWKQD
diffynyddion yn dweud mai 1 Rhagf2022\ZfU G\GGLDG

Mater 4 Y Gyfraith

257. ODH UKHROLDG E R U 5KHROLDGDX )ILWUZ\GG \Q
ychwanegu):

3 5KDLG LU ODQGORUG VLFUKDX \ UKRGGLU L G
cyn diwedd y cyfnod o 14 o ddiwrnodav\fQ GHFKUDX kfU
dyddiad meddiannu?

«

(b) pan fo gwaith ymchwilio neu atgyweirio wedi ei wneud ar
osodiad gwasanaeth trydanol yn yr annedd, neu mewn
SHUWK\QDV k JRVRGLDG RfU IDWK DU {O \U DUFK
WU\GDQRO \ PDHYU DGURGGLDG KZQQZ \Q \PZQHXC
y dyddiad meddiannu), galthQ KD G \VJULIHQHGLJ RYU JZDLWK

ODH UKHROLDG \Q GDUSDUX SDQ IRTfU FRQWUDFW P
(gweler paragraff35 _abov§ ystyr 3G\GGLDG PHGGLDQQX  \@JUKHROL
GLZUQRG V\YQ PLVY DU {O \ G\GGLDG WURVL K\ 5
Rhagfyr 2022 oedd y dyddiad trosi).

258. ODH UKHROLDG R U 5KHROLDGDX )ILWUZ\GG \Q GL
ychwanegu):

3 3DQ IR JZDLWK \PFKZLOLR QHX DWJ\ZHLULR \Q |
ar osodiad gwasanaeth trydanol yn yr annedd, neu mewn

SHUWK\QDV k JRVaR @ lyQigidiad] deddawhi

UKDLG LU ODQGORUG VLFUKDX \ UKRGGLU L G
JDGDUQKDG \WJULIHQHGLJ RTU JZDLWK F\Q GLZHGGC
GGLZUQRGDX JDQ GGHFKUDX kU GLZUQRG \ FDIR(
FDGDUQKDG °

259. Mae geiriad rheoliad 6(5) yn gymwys i ddeiliaid contractau newydd a deiliaid
contraccauZHGL HX WURVL IHO HL JLO\GG ODHTU GLII\Q\G
ZHGLYX WURVL DF URHGG JDQGG\QW GHQDQWLDHWKD
JDIRGG HX WURVLIQ JROWUDFWDX PHGGLDQQDHWK S
paragraff21_abové ond nid yw hyn yn gwneud unrhyw wahaniaeth i eiriad
JZLULRQHGGRO UKHROLDG ODH K\Q \Q ZDKDQRO LT
cyfeirir ato ym mharagra pharagraf257 abov

11%

260 ODH SDUDJUDII R $WRGOHQ LYU '"GHGGI \Q GDUSDU X
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261.

262.

263.

264.

265.

3y dyddiad meddiannu

31. Y dyddiad meddiannu, mewn perthynas & chontract

ZHGL HL GURVL \ZYfU GLZUQRG \ GDHWK GHLOLDG
KDZO L IHGGLDQQXTU DQQHGG R GDQ \ GHQDQWLD!
D GGDHWK \Q JRQWUDFW PHGGLDQQDHWK DU \ GLZL

< 3GLZUQRG SHQRGHGLJ" RHGG 5KDJI\U JHOO\ PDEG
golygu, mewn gwirionedd:

3 dyddiad meddiannu

31. < G\GGLDG PHGGLDQQX PHZQ SHUWK\QDV k FK
GLZUQRG \ GDHWK GHLOLDG \ FRQWUDFW L IRG k K
G HQ D QW L brwydded @ dddeiiuyn gontract meddiannaeth ar [1 Rhagfyr

@

ODH U 5KHROLDGDX )ILWUZ\GG IHO U\G\P ZHGLfL GGZ
JHLULDX DU \PDGURGGLRQ D GGHIQ\GGLU \Q \ 5KHROL
LGG\QW \Q \ '"GHGGI" UKHROLDG

Mater 4 £Y Dadleuon
(i) Dadleuon yr hawlwyr

ODH U KDZ0OZ\U \Q GDGODX ERG UKDLG L U 3G\GGLDG PH
contractau wedi'u trosi olygu 1 Rhagfyr 2023 (fel y mae'n ei wneud yn rheoliad 6(3)).
ODHQW \Q GZHXG RV \Z 3G\GGLDG PHGGLDQQX"  \Q JRO\.
3l0aWRGOHQ LYU 'GHGGI \ G\GGLDG \ GDHWK GHLOL
IHGGLDQQXYJU DQQHGG R GDQ \ GHQDQWLDHWK QHXT
PHGGLDQQDHWK >\Q GGLZHGGDUDFK@"~ E\GGDL K\Q \Q
oes rhaid i landlord gd ECR dilys o dan Reoliadau Ffitrwydd 2022 ar gyfer contractau
ZHGLYX WURVL RQG PDHTQ UKDLG LGGR URL FDGDUQKI
ddadl fframwaith yr hawlwyr).

ODHYU KDZOZ\U \Q GZHXG HU HQJKUDLIIW RV \Z 3G\G
G\GGLDG \ GDHWK GHLOLDG \ FRQWUDFW L IRG k KDZO L
QHXfU GUZ\GGHG ZUHLGGLRO HL ERG \Q DPKRVLEO L
diffiniad hwnnw, y dyddiad meddiannu ar gyfer contract Mrs Mitchell yw 12
Gorffennaf 2010Dywed yr hawlwyr na allant gydymffurfio a rheoliad 6(5) os yw hyn

yn golygu bod yn rhaid iddynt roi cadarnhad ysgrifenedig o waith o fewn 14 diwrnod i
dderbyn y cadarnhad hwnntt U V *R U I I HQutiinl 14 days %f receipt of that
confirmation since 12 July 2010 dadl fframwaith yr hawlwyr, paragraff 64).

'DHWK LYfU DPOZJ QDG RHGG \ GLIINQ\GGLRQ QD *ZHLQL
dehongliad hwn, fel y gwelir pan ddown at eu dadleuon.

O ran rheoliad 6(3)(b), mae'r hawlwyr yn cyflwyno bod rhaid i hyn hefyd gael ei
gyfyngu i'r cyfnod rhwng yr ECR diweddaraf a roddwyd o dan reoliad 6(3)(a) a'r
dyddiad meddiannu. Y dyddiad meddiannu yw 1 Rhagfyr 2023 ar gyfer contractau
ZHGLTX W Umwwyr yniéhfiilbad yw rheoliad 6(3)(b) yn ei gwneud yn ofynnol
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LYU ODQGORUG GGDUSDUX FDGDUQKDG \WJULIHQHGLJ
GLZHWKDI F\Q LU UKHROLDGDX GGRG L U\P DTU (&5 D 1

266 OHZQ GDGO ODIDU QRGRGG \U KDzOZzZ\U QDG RHGG \U
PHGGLDQQX \Q UKHROLDG RHGG \ G\GGLDG \ GDHW|
yn wreiddiol, e.e. 12 Gorffennaf 2010 yn achos Mrs Mitchell. Fodd bynnag, nid oeddent
yn deUE\Q GHKRQJOLDG *ZHLQLGRJLRQ &\PUX DU GLII
GGHKRQJOL IHO \ 3GLZUQRG SHQRGHGLJ" \ F\IHLULU D
Ddeddf, sef, 1 Rhagfyr 2022. Yn hytrach, cadwodd yr hawlwyr at eu dadl bod yn rhaid
LTU G\G G L DRhagfgr@028 Dywedasant fod yn rhaid edrych ar reoliad 6 yn ei
gyfanrwydd, a bod yn rhaid dehongli rheoliad 6(5) yng ngoleuni rheoliad 6(3)(b) sydd,
yn achos deiliaid contractau wedi eu trosi, yn rhinwedd yr addasiad a roddwyd iddynt
gan reoliad 7, mewngrthynas & dyddiad meddiannu yn cael ei ddiffinio fel 1 Rhagfyr

5RHGGHQW \Q F\IOZ\QR ERG UKHROLDG E \Q F\I
\FKZDQHJIJX DW 3 J ZDLWK \PFKZLOLR QHX DWJ\ZHLULI
gwasanaeth trydanol yn yr anneddePHZQ SHUWK\QDV k JRVRGLDG R
archwiliad diogelwch trydanol (...) @yn y dyddiad meddiannu © D ERG UKHROLL

\Q F\IHLULR DW 3 J ZDLWK \PFKZLOLR QHX DWJ\ZHLI
gwasanaeth trydanol yn yr annedd, neu mewn perthynas a gosodiad @r fatly,
dyddiad meddiannu” ODHQW \Q P\QG J\GDYL JLO\GG D G\OHQW
o0 ddyddiad meddiannu a ddefnyddir ym mhob un, a fyddai (oherwydd yr addasiad
penodol yn rheoliad 6(3)) yn 1 Rhagfyr 2023.

LL 'DGOHXRQ \U $LO DU 7U\G\GG <P\UUZU

267. ODHYU $LO DU 7U\G\GG <P\UUZU \Q F\WXQR PDLYU G\G
ac, yn unol & hynny, dim ond o 15 Rhagfyr 2023 y bydd y dyletswyddau hysbysu yn
rheoliadau 6(3)(a) a (b) y Rheoliadau Ffitrwydd yn codi. Fodd bynnag, maent hefyd yn
dweud mai dn ond rheoliad 6(3) sy'n cael ei addasu gan reoliad 7(4) ac nad oes
DGGDVLDG SHQRGRO R U IDWK L U 3G\GGLDG PHGGLDQC
nad yw'n codi unrhyw hawliad yn yr achos hwn).

268. ODHQW \Q GHUE\Q \ E\GGDL1TU 3G\GGLDG PHGGLDQQX" S
J\G\PIIXUILR kfU G\OHWVZ\GGDX K\VE\VX \Q UKHROLDGD
EDHQW \Q FDHO HX UKHROL JD @o#ddppzdrUdble govee8 WR G O |
by paragraph 31 of Schedule 12 paragraff 31 eu Cais ysgrifenedig i Ymyrryd,
dyddiedig 2 Gorffennaf 2024; ar gyfer paragraff 31 o Atodlen 12 gweler pal26eff

. Maent yn cyflwyno, er nad yw ystyr hyn yn gwbl glir, ei fod yn golygu naill ai
$ \ GLZUQRG \ GDHWK GHLOLDG \ FRQWUDFW k KDZO 1
GHQDQWLDHWK QHXfU GUZ\GGHG ZUHLGGLRO HIDOOD
dwrnodyGDHWK k KDZO L IHGGLDQQXTU DQQHGG R GDQ \ F
2022). Maent yn dweud y byddai dehongliad (A) yn gosod dyletswydd amhosibl o dan
reoliadau 6(4) a 6(5), na ddaethant i rym tan 1 Rhagfyr 2022. Maent yn dweud y byddai
dehongliad % \Q JRO\JX \ EA\GGDLYfU GG\OHWVZ\GG R GDQ UF
kfU FDQO\QL D Gdngd B ystyriviyd distésy Wedi codi flwyddyn gyfan cyn'y
G\OHWVZ\GGDX \Q UKHROLDGDX D D E RQG J\GDY
cydymffurfio; sefnad oedd yn ofynnol i ddeiliaid contractau dalu rhent yn ystod y
F\IQRG KZQQZ \Q UKLQZHGG UKHROLDG RfU 5KHROLD
ysgrifenedig).
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269.

270.
271.

272.

273.

274.

275.

OJDQO\QLDG PDHQW \Q GDGODX \ E\GGDLYfU QDLOO GG
anochel ac anghymesur ar landlordiaid nad oedd yn amlwg yn fwriad gan Weinidog

&\ P U Jan idevitable and disproportionate burden on landlords which was clearly not
intended by the Welsh Ministetr DF PDHQW \Q DZJU\PX ERG K\Q F
HVIHXOXVWRG DU UDQ GJdvéisight PR Qe pald loiQhe GGEneddl
draftsman- SDUDJUDI I RYX &DLV \VJULIHQHGLJ

(i) Safbwynt Gweinidogion Cymru
Nid yw Gweinidogion Cymru yn derbyn awgrym yr Ymyrwyr eraill y bu gwall drafftio.

ODHQW \Q F\IHLULR DW \ QHZLG SHQRGRO \Q \VW\U 3G\G
\Q UKHROLDG RfU 5 KHROLDGDX )ILWUZ\GG \Q DFKRYV

257 abovg

Maent hefyd yn cyfeirio at y newid penodol yn rheoliad 6(4) gan reoliad 7(5) (gweler
paragraff35 abovéi ddarllen:

3 3DQ J\QKHOLU DUFKZLOLDG GLRJHOZFK WU\GDQ
y contract gael adroddiad yn unol agharagraff (a) o baragraff

IHO \fL KDGGDVzZ\G JDQ UHROLDG UKDLG
VLFUKDX \ UKRGGLU FRSL L GGHLOLDG \ FRQWUDF
gylOZU WU\GDQRO \Q \PZQHXG kYU DUFKZLOLDG F
F\IQRG R R GGLZUQRGDX V\IQ GHFKUDX kYU
FZEOKDZ\G \U DUFKZLOLDG"

Mae Gweinidogion Cymru yn cyflwyno (ym mharagraff 26 eu Hymateb ysgrifenedig
LTU <P\UZ\U HUDLOO G\GGLHGLJ *RUITHQQDI PDL

3« WKH VXEVWLWXWHG UHJXODWLRQ RQO\ DSS(
electrical safety inspections undertaken after the landlord has

already complied with (or should have complied with) its

obligation to provide a copy of the pegisting ECR on or before

14 Decerner 2023. In the circumstances, it is clear that there is

no drafting mistake in respect of the notification duty under

regulation 6(4) in respect of converted contracts. Specific

provision is made in respect of that notification duty as it applies

to conwerted contracts under regulation 7(5) which is both clear

DQG ZRUNDEOH ~

*DQ QDG RHV XQUK\Z KDZOLDG JDQ XQUK\Z GGLIINQQ\GC
hwn mewn perthynas a rheoliad 6(4), nid ydym yn dweud rhagdwyamy.

Gan droi at awgrym yr Ymyrwyr eraill y bu gwall drafftio mewn perthynas a rheoliad

6(5), mae Gweinidogion Cymru yn derbyn nad yw rheoliad 7 yn gwneud unrhyw
ddiwygiad i reoliad 6(5) mewn perthynas a chontractau wedi'u trosi ond yn gwadu bod
unrhyw gamgymeriad wedi bod. Maent yn dadlau bod y rhwymedigaeth o dan reoliad

6(5) yn codi mewn perth DV DJ XQUK\Z ZDLWK F\PZ\V D ZQHLU D
Ffitrwydd ddod i rym h.y. o 1 Rhagfyr 2022 ymlaen. Dywedant nad oes dim byd
afresymegol i Weinidogion Cymru ddodfU FDVJOLDG \ G\ODL FRQWUDF
FKRQWUDFWDX PHGGLDQQDHWK QHZ\GG IRG \Q GGDUR
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276.

277.

dyddiad y daeth y Rheoliadau Ffitrwydd i rym. Maent yn dadlau, yn wahanol i'r
rhwymedigaethau o dan reoliadau 6(1) a 6(3), a fydd yn ei gwneud yn ofynnol i
landlordiaid gymryd camau mewn perthynas & phob un o'r anheddau sy'n
ddarostyngedig i gontract wadilrosi, mai dim ond mewn perthynas ag anheddau lle

mae gwaith cymwys yn digwydd y mae'r rhrwymedigaeth hysbysu o dan reoliad 6(5) yn
FRGL ODHQW \Q DZJU\PX HL ERG \Q GGHDOODGZ\ IHOC
casgliad nad oedd y cyfnod gras o 12 nigddwyd mewn perthynas a rheoliadau 6(1)

D \Q RI\QOQRO DU J\IHU UKHROLDG V\TQ JRVRG O

JHOO\ PDH *ZHLQLGRJLRQ &\PUX \Q PDEZ\VLDGX GHKR
ddisgrifio ym mharagraf268 abovg ac yn gwadu, naill ai bod unrhyw reswm dros

amau gwall drafftio o gwbl, neu fod gofynioimco Europe Ltd v First Choice
Distribution [2000] 1 WLR 586 ar gyfer mabwysiadu dehongliad unioni wedi cael eu
bodloni. Yninco, dywedodd yr Arglwydd Nicholls o Birkenhead (yn 592):

37KLV SRZHU LV FRQILQHG WR SODLQ FDVHV RI GUD
courts are ever mindful that their constitutional role in this field
is interpretative. They must abstain from any course which might
have the appearance of judicial legislation. A statut&psessed

in language approved and enacted by the legislature. So the
courts exercise considerable caution before adding or omitting
or substituting words. Before interpreting a statute in this way
the court must be abundantly sure of three matters:h@) t
intended purpose of the statute or provision in question; (2) that
by inadvertence the draftsman and Parliament failed to give
effect to that purpose in the provision in question; and (3) the
substance of the provision Parliament would have made,
althowgh not necessarily the precise words Parliament would
have used, had the error in the Bill been noticed. The third of
these conditions is of crucial importance. Otherwise any attempt
to determine the meaning of the enactment would cross the
boundary betweae construction and legislation: see Lord
Diplock inJones v. Wrotham Park Settled Est430] A.C.

«

Sometimes, even when these conditions are met, the court may

find itself inhibited from interpreting the statutory provision in

accordance with what it is satisfied was the underlying intention

of Parliament. The alteration in language may be toe far

reachng. InWestern Bank Ltd. v. Schindl@©77] Ch. 1, 18,

Scarman L.J. observed that the insertion must not be too big, or

WRR PXFK DW YDULDQFH ZLWK WKH ODQJXDJH XVHC

(iv) Dadleuon y diffynyddion

ODHTU GLIINQ\GGLRQ \Q F\WXQR k *ZHLQLGRJLRQ &\PU?
GHKRQJOLDG % K\ \ 3G\GGLDG PHGGLDQQX" \Q UKHR
diffynyddion yn gymwys i feddiannu eKDQQHGG R GDQ \ FRQWUDFW 2
GHLOLDLG FRQWUDFWDX 5KDJI\U DF QLG \ GLzZU
annedd yn wreiddiol o dan y ddeddfwriaeth cyn y Ddeddf fel tenantiaid.
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278.

279.

280.

281.

282.

283.

284.

285.

ODH K\Q \Q JROVJX HX ERG \Q DQJK\WXQR k FK\IOZ\QLD
3G\GGLDG PHGGLDQQX \Q UKHROLDG IRG ZHGLYL 1Z
5KDJI\U SDQ IRTU FRQWUDFW \Q JRQWUDFW ZHGLTYL
achosrheoliad 6(3).

ODHYU GLIINQ\GGLRQ \Q F\WXQR QDG \Z GLIILQLDG $WRC(
PHGGLDQQX \Q GQRNVG ZDWKBWWSs dcaiff el lgymhoywab\i reoliad

\Q DFKRVY FRQWUDFWDX ZHGLYX WURVL SDUDJUDII
ODHQW \Q F\WXQR kU KDZzOZ\U DU <P\UZ\U QD DOO RO
\U \PUZ\PRGG GHLOLDG \ FRQWUDFHkWo Uz yrPhtG GLDQQ
ddeddfwriaeth cyn y Ddeddf (h.y. yn 2010 yn achos Mrs Mitchell).

Maent yn canolbwyntio, fodd bynnag, ar y cyfeiriad yn Atodlen 12 paragraff 31 at y
SGLZUQRG SHQRGHGLJ" \ F\WXQLU PDL 5KDJI\U \
cytundeb & Gweinidogion Cymru) mai hwn yw'r dyddiad perthnasol at ddibenion
rheoliad 6(5) os yw'contract meddiannaeth yn gontract wedi ei drosi.

ODHYQ GLO\Q ERG UKHROLDG \Q HL JZQHXG \Q RI\
\WJULIHQHGLJ L GGHLOLDG \ FRQWUDFW R 3ZDLWK \PF|
JZDVDQDHWK WU\GDQRO \Q \U DQQHGG R IHZQ GLZUC
argyferunik\Z ZDLWK RJU IDWK V\fQ FDHO HL ZQHXG DU {O
ZLU SYXQ D \ZJfU FRQWUDFW \Q JRQWUDFW ZHGLYfL GUR"

"\ZHG \ GLIIN\Q\GGLRQ QDG RHV VDLO L GGRG LYfU FDV
amryfusedd ar ran Gweinidogion Cymru. Yn hytrach, mae rheoliadau 6 a 7 vy
5KHROLDGDX )ILWUZ\GG ZHGL JZDKDQLDHWKX \Q DFKR®
gofyn rhoi unrhyw ECR tad5 Rhagfyr 2023 (rhwymedigaeth gyffredinol a allai fod

\Q EHUWKQDVRO L ODZHU LDZQ R DQKHGGDX JDQ QR
landlordiaid sydd & llawer o stoc), omthegofyn rhoi cadarnhad i ddeiliad contract

unigol o waith ymchwilio neu atgyweirio a wnaed ar anheddau unigol o 1 Rhagfyr 2022
ymlaen. Maent yn dadlau bod hyn yn rhwymedigaeth benodol, i ddeiliad contract
XQLJRO OOH PDHYU EDLFK JZath @ b6doyRi@svintdlos@dd Q G O R |
cadarnhad ysgrifenedig i ddeiliad y contract yn amlwg. Maent yn dweud nad oes
UKHVZP SDP \ G\OLG JRUIRGL GHLOLDG FRQWUDFW ZHG
deiliad contract newydd am wybodaeth rheoliad 6(5), ac felyith DPVHU \Q UKHGH.
GLZUQRG SHQRGHGLJ R 5KDJI\U DF QLG \ZTQ JRI\(
GHFKUDX UKHGHJ DU 5KDJI\U \Q XQLJ \Q DFKRV GHI
yn achos eu ECR. Mae dyletswydd rheoliad 6(5) yn annibynnol acafIQ HL JZQHXG
yn ofynnol bod rhwymedigaeth i gyflwyno ECR cyn iddo ddod i rym.

"\ZHGDQW PDLTU GHKRQJOLDG KZQ KHI\G V\YQ FDHO \U
Mater 4- Y Penderfyniad

ODHYQ ZHOO JHQQ\P GGDGOHXRQ \ GLIIN\Q\GGLRQ D *Z
hawlwyr.

Dechreuwn gyda geiriad y ddeddfwriaeth.
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286. ODHYQ IIDLWK EZ\VLJ ERG UKHROLDGDX D RYU
diwygio yn achos deiliaid contractau wedi eu trosi ac na chafodd rheoliad 6(5) ei
ddiwygio.

287. :UWK RVRG UKHROLDGDX D ZUWK \P\O HL JL

V\IQ J\PZ\V L GGHLOLDLG FRQWUDFWDX ZHGL HX WURYV
gan reoliad 7, maent yn darllen fel a ganlyn:

3 5KDLG LU ODQGORUG VLFUKDX \ UKRGGLU L G
F\Q GLZHGG \ F\IQRG R R GGLZUQRGDX V\TQ GF
Rhagfyr 2023]2

D FRSL RfU DGURGGLDG DU J\IOZU WU\GDQRO PZ

(b) pan fo gwaith ymchwilio neu atgyweirio wedi ei wneud ar
osodiad gwasanaeth trydanol yn yr annedd, neu mewn
SHUWK\QDV k JRVRGLDG RYU IDWK DU {O \U DUFK
WU\GDQRO \ PDHYU DGURGGLDG KZQQZ \Q \PZQHXC
y dyddiad meddiannu), galhQ KD G \VJULIHQHGLJ RfU JZDLWK

(4) Pan gynhelir archwiliad diogelwch trydanol ar 6l i ddeiliad y
contract gael adroddiad yn unol agbmragraff (a) o baragraff

UKDLG LU ODQGORUG VLFUKDX \ UKRGGLL
FRQWUDFW RYU DGURGGLDG DU J\IOZU WU\GDQRC
arcKZLOLDG F\Q GLZHGG \ FNIQRG R R GGLZUQRGDX
kfU GLZUQRG \ FZEOKDZ\G \U DUFKZLOLDG

(5) Pan fo gwaith ymchwilio neu atgyweirio yn cael ei wneud ar

osodiad gwasanaeth trydanol yn yr annedd, neu mewn perthynas

k JRVRGLDG RYU IDWK DU {O \ G\GGLDG PHGGLDQQ>
VLFUKDX \ UKRGGLU L GGHLOLDG \F+FRQWUDFW JDGD
gwaith cyn diwedd y cyfnod o 14 o ddiwrnodau gan ddechrau

kfU GLZUQRG \ FDIRGG \ ODQGORUG \ FDGDUQKDG °

288. (U \ GHIQ\GGLU \ JDLU 3G\GGLDG PHGGLDQQX  \Q UKHRO
QRGL FURPIDFKDX VJZkU \Q DFKRV FRQWUDFWDX ZHGL

PHGGLDQQX JDQ UHROLDG V\IQ JROVJIX HL IRG P
gweithrediad y ddeddfwriaeth berthnasol arall yn datrys hynny ar gyfer pob contract
ZHGLYL GURVL IHO 5KDJI\U VHI \ G\GGLDG U\G\P

VJZKU \Q XQRO k K\QQ\ )HOO\ QLG RHV UKHVZP L GGH
rheoliad 6(5)yn yr un modd ag yn rheoliad 6(3): mae rheoliad 7 yn rhoi ystyr penodol
iddo yn rheoliad 6(3) nad yw'n ei roi iddo yn rheoliad 6(5).

289. 1LG RHV GLIILQLDG R 3G\GGLDG PHGGLDQQX"  DW GGLEF
S5KHROLDGDX )ILWUZ\GG DF PDH UKHROLDG IHOO\TQ D
diffiniad.

290. < GLIILQLDG \P PKDUDJUDII R $WRGOHQ JDQ URL ¢
GLZUQRG SHOQR G#e&UnHwAQw F\G

3 dyddiad meddiannu
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31. Y dyddiad meddiannu, mewn perthynas & chontract

ZHGL HL GURVL \ZfU GLZUQRG \ GDHWK GHLOLDG
KDZO L IHGGLDQQXYU DQQHGG R GDQ \ GHQDQWLD't
addaethyhhn RQWUDFW PHGGLDQQDHWK DU > 5KDJI\U

291. ODHYU KROO EDUWWRQ \Q F\WXQR DF U\G\P QLQQDXTQ
ERG \ 3G\GGLDG PHGGLDQQX \Q UKHROLDG \Q GG\(
INGGDL K\QQ\TQ JZQHXG XQUK\Z V\QQZ\U DF QL I\GGDL
'GHGGI| DBAUUKHRO

292. Mae hyn yn golygu nad yw paragraff 31 o Atodlen 12 yn addas i ddarparu diffiniad at
ddibenion rheoliad 6(5) drwy unrhyw ffurf ar ddehongli llythrennol.

293. Fodd bynnag, mae paragraff 31 o Atodlen 12 yn awgrymu na fydd y dyddiad
meddiannu yn hwyrach na 1 Rhagfyr 2022.

294. Gan ddychwelyd at eiriad rheoliadau 6(3) hyd at 6(5) a nodir ym mharagiagbov

11%

)] 1LG \ZU UKZ\PHGLJDHWK L URL (&5 L GGHLOLDG FF
14 diwrnod ar 6l 1 Rhagfyr 2023: rheoliad 6(3)(a).

i) OHZQ SHUWK\QDV kU DUFKZLOLDG \ PDHYU (&5 D G

ZHGLYL VHLOLR DUQR |Rgw&th ynmoh@ilbodned OOH P

atgyweirio HLVRHV ZHGLfL ZQHXG UKDLG UKRL FDGDUQ
ddeiliad y contract ar yr un pryd: rheoliad 6(3)(b).

1) Pan fydd archwiliad diogelwch trydanol yn cael ei gynnal ar 6l i'r ECR hwn gael
ei ddarparu, rhaid darparu ECR sy'n adlewyrchu'r archwiliad diweddaraf o fewn
14 diwrnod: rheoliad 6(4). Bydd hyn o reidrwydd ar 6l 1 Rhagfyr 2023.

iv) 33DQ IR JZDLWK \PFKZLOLR QHX DWJ\ZHLULR \Q F
JZDVDQDHWK WU\GDQRO \Q \U DQQHGG QHX PHZQ ¢
{O\ G\GGLDG PHGGLDQQX UKDLG LYfU ODQGORUG VL1
JDGDUQKDG \VJwdithkdy® Hivtedd yRyfriddb 14 o ddiwrnodau gan
GGHFKUDX kYU GLZUQRG \ FDIRGG \ ODQGORUG \ FD

295. ODHYU KDZOZ\U \Q GHUE\Q \Q RQHVW RV PDL GLP RQG
waith atgyweirio a wnaed ar 61 1 Rhagfyr 2023 y bydd rheoliad 6(5) yn berthnasol, y
bu camgymeriad wrth ddrafftio. Mewn geiriau eraill, nid dyna a ddywedodd y
drafftsmon, ac niddyma ddywedodd Gweinidogion Cymru wrth wneud y rheoliad.
JHOO\ PDHYQ J\ZLU GZHXG QDG \Z GHKRGIJRTD GL DU WKK
bresennol.

296. ODHYQ DPOZJ ERG UKHROLDG \Q EHUWKQDVRO L ZIL
wnaed ar 6l 1 Rhagfyr 2023, ond ni welwn unrhyw reswm pam na ddylai fod yn
EHUWKQDVRO L ZDLWK RYU IDWK D J\QKDOLZ\G F\Q \ G
JZDLWK RTUZDWXGEZHBDHLUKHROLDG \Q EHUWKQDVRO
i gyflenwi ECR yn rhwymedigaeth gyffredinol mewn perthynas & phob annedd gyda
GHLOLDG FRQWUDFW ZHGLYL GURVL DF D RHGG \Q FRG
FRQWUDFW ZHGLH{TLUGKIRAQZDU RHOGGHX ODQGORUG &DIR
ymestyn mewn perthynas ag ECRs yn y-dgdtun hwnnw, ond nid oedd o reidrwydd
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297.

298.

299.

yn dilyn y byddai cyfnod tebyg o ras neu y dylai cyfnod tebyg o ras gael ei roi, er mwyn
JZQHXG V\QQZ\U QHX J\IODZQLYU GLEHQ VWDWXGRO PH
\PFKZLOLR QHX DWJ\ZHLULR \ JHOOLG HE\RQKVGES kIfH.V X O
addasiadau penodol yn achos deiliaid contractau nad oeddent yn berthnasol i reoliad

6(5) xyn awgrymu na chafodd y cyfnod gras ei ymestyn yn y modd hwn.

Nid yw rheoliad 6 yn honni ei fod yn-®eithredol, ac ni ofynnodd unrhyw un i ni ei
GGHKRQ-ZHLWK{HGRO )RGG E\QQDJ QLG RHV UKHVZP |
EDLTQ EHUWKQDVRO RfU G\GGLDG SHQRGHGLJ VHI 5
gwaHWKDI \U DGGDVLDGDX F\QKDUDFK SHQRGRO DU J\
benodol, y cyfnod gras a ychwanegwyd at reoliad 6(3) ar gyfer y contractau hynny),
GDUOOHQLDG DUIHURO D QDWXULRO UKHROLDG \Z H
\ G D Z@dddf@riaeth i rym (y diwrnod penodedig, h.y. 1 Rhagfyr 2022) a dim
KZ\UDFK )HOO\ 3\ G\GGLDG PHGGLDQQX"  \Q UKHROLD
rheoliadau i rym (1 Rhagfyr 2022), neu'r dyddiad y dechreuodd y feddiannaeth yn
wreiddiol (yn unol & pharagra81 o Atodlen 12), pa un bynnag yw'r diweddaraf. Ar

gyfer meddiannaeth sy'n dechrau ar 6l 1 Rhagfyr 2022, y dyddiad meddiannu yn
rheoliad 6(5) yw'r dyddiad meddiannu am y tro cyntaf. Ar gyfer meddiannaeth o dan
gontract wedi ei drosi, y dyddiad meddianBbWV GGLEHQLRQ UKHROLDG |
GDZfU UKHROLDG L U\P K\ 5KDJI\U

&UHGZQ PDL G\PDYU GDUOOHQLDG PZ\DlleQUDWEHEHNLRO R L
defnyddio ystyr sy'n unol &'r dyddiad y daw'r Rheoliadau Ffitrwydd i rgifoad dim

ond os yw'n ddiweddarach) y dyddiad y mae meddiannaeth yn dechrau gyntaf. Felly,
PDHYQ EULRGRO L UHROLDG V\GG ZHGLYL HLULRYTQ X!
FKRQWUDFWDX ZHGLYYX WURVL D FKRQWUDFWDX QHZ\G(
rho GHLOLDLG FRQWUDFWDX ZHGLTX WURVL PHZQ VHI\OO
V\IQ GHFKUDX PHGGLDQQDHWK UKZQJ 5KDJI\U DF
L QL PHZQ XQUK\Z IIRUGG \Q J\WVRQ kU GLEHQ VWDWXCGC
mewn pethQDV kfU (&5 F\QWDI LYZ URL L GHQDQWLDLG S
ZHGLYX WURVL \Q EXU ZDKDQRO JDQ HL IRG ZHGLTL G
\Z9Q FDHO HL GGHGGIX PHZQ SHUWK\QDV k UKHROLDG
gamgymeriad ond yn WeDQLDHWK VWDWXGRO FOLU 5\G\P \Q F
UKZQJ \ GGZ\ VHI\OOID D GUDIRGZ\G PHZQ GDGO IHO U
mharagra@ (gan Weinidogion Cymru) a pharagn282(gan y diffynyddion).

ODHTQ GLO\Q QDG \G\P ZHGL HLQ GDUEZ\OOR JDQ GGH
ZHGL HLQ GDUEZ\OOR ERG FDPJ\PHULDG ZHGL ERG \ P
gofynion a nodwyd gan yr Arglwydd Nicolls o Birkenhead os yw dehongliad unioni

LYZ IDEZ\VLD GdlaniHgsveleth®o Europe Ltd v First Choice Distribution

[2000] 1 WLR 586 yn 592, a ddyfynnir ym mharagEﬂG above

MATER 5

300.

ODH ODWHU \Q \PZQHXG DJ D \Z KDZOLDX U KDzZzOz\U D!
GDQ (UWK\JO SURWRFRO \ &RQIHQVLZQ (ZURSHDLGG
yn Atodlen 1 o Ddeddf Hawliau Dynol 1998 $ 3 \Q FDHO HX GHIQ\GGLR L
R JDQO\QLDG LYQ FDVJOLDGDX DU \ PDWHULRQ F\QKD
llwyddo yn eu gwrthhawliadau.
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301.

Mae A1P1 yn darparu:
Protection of property

1. Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. No one shall be deprived of his
possessions except in the public interest and subject to the
conditions provided for by law and by the gengmahciples of
international law.

2. The preceding provisions shall not, however, in any way
impair the right of a State to enforce such laws as it deems
necessary to control the use of property in accordance with the
general interest or to secure the payment of taxes or other
contributionV RU SHQDOWLHV ~

L 6DIEZ\QW \U KDZOzZ\U DU $LO DU 7U\G\GG <P\UUZU DU

302.

303.

304.

305.

ODHYU KDzOz\U \Q F\QQz\V SHGZDU ODQGORUG F\PGH
25,000 o gartrefi yng Nghymru (gweler paragfafabové. Gwnaeth dau landlord
F\PGHLWKDVRO DUDOO \U $LO DfU 7U\G\GG <P\UUZU
diwrnod cyn y gwrandawiad, gan gefnogi safbwynt yr hawlwyr ar faterion rydym eisoes
ZHGL UKRL V\OZ LGG\QW D FKRGLYU K\i@ad ebedHWK \Q
gan yr hawlwyr ym Manylion eu Hawliad ond a fabwysiadwyd wedyn gan yr hawlwyr

IHO UKDQ RYX KDFKRV KHI\G

Rhoddodd yr hawlwyr yn hawliad P2024CDF *UOS 7DL S$SUIRUGLL
&\I\QJHGLJ D 7DL &\PXQHGRO 7DL &DORQ &\I\QJHGLJ
DUZHLQLRO DF LDX DU J\IHU \U $LO DYU 7U\G\GG <P\UU?Z
ran y ddau hawlydd hynny (y(RJ\WWDO kfX &ZQVOHU DUZHLQLRO
Gwnsler iau), er mwyn iddynt allu gwneud cyflwyniadau llafar ar Fater 5, a dyna a
wnaethant.

Cyflwynodd yr hawlwyr yn hawliad P2024CDF000024 (gan gwnsler a
J\IDUZ\GGZ\G \Q ZUHLGGLRO DU UDQ \U $LO DfU 7U\C
gyflwyniadau ysgrifenedig ar 61 y gwrandawiad, a arweiniodd at gyflwyniadau pellach

a cheisiadau gan bartion ekagan gynnwys tystiolaeth gan Weinidogion Cymru, ar

Fater 5.

*DQ IRG \U $LO DU 7U\G\GG <P\UUZU ZHGL \PXQRYTQ KZzZ\l
JZUHLGGLRO QLG \Z IIHLWKLDX HX KDFKRVLRQ \Q UKD
Cyfeiriwyd yn helaeth at y ffeithiau hynny mewn tystiolaeth a ffeiliwyd ganddynt, ac

mewn F\1OZ\QLDGDX \VJULIHQHGLJ D OODIDU RQG URHGG
gan Weinidogion Cymru, nad oedd cytundeb arnynt. Parhaodd y cyfnewidiadau hyn ar

{O G\GGLDGDXTU JZDb @Gridennhah Gaic gy nghyflwyniad olaf
cyfreithwyr yr hawlwyr yn hawliad PT2024CDF000024 (dyddiedig 1 Awst)
dywedwyd:

3 «there are substantive issues raised within the further
submissionszparticularly given the lengthy submissions and
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306.

QHZ HYLGHQFH UHOLHG XSRQ E\ WKH :HOVK OLQLVW
FOLHQWYV ZRXOG ZLVK WR UHVSRQG WR °

5RHGG \U $LO DU 7U\G\GG <P\UUZU \ PDEZ\VLDGRGG \
GGLZHGGDUDFK \Q FHLVLR JRUFK\P\Q L GGDWJ\PKZ\V
$WRGRO \ GGDUSDULDHWK 1LG \ZfQ 2I{zp@R@feiDOX D ¢
XQ V\IQ DQJK\GQDZV kX KDZOLDX $3 ODHQW ZHGL |
JHLVLR R JDQO\QLDG L )DWHU PHZQ SHGDLU IIRUGC
Ymyrryd, dyddiedig 2 Gorffennaf 2024) fel a ganlyn:

i) ODH GDWJDQLDG V\IQ QRGL ERG UKHROLDG R
Rheoliadau Rhentu Cartrefi (Darpariaethau Atodol) (Cymru)] a rheoliad 7 o
Reoliadau Rhentu Cartrefi (Contractau Safonol & Chymorth) (Darpariaethau
$WRGRO &\PUX >V\IWHGRADX\@ G YR f&DXI@OHQ DT
\Q J\WWRQ k KDzZzOLDX $ 3 \U $LO DYfU 7U\G\GG <P\U
JHLULDX V\GG ZHGLY{X WDQOLQHOOX

37KH F RpWeU B3t required to pay rent in
respect of any day or part day during which the dwelling
is unfit for human habitatioaxcept where the landlord
has complied with requlation 6(1) [of the Fitness
Regulations] and the only reason the property is treated
as unfit for human habitation under regulation 6(6) is
because the landlord has not complied with requlations
6(3), (4) (ircluding as substituted by regulation 7(5)) or
(5) [of the Fitness Regulations]

Ar 0l y gwrandawiad, newidiodd yr hawlwyr yn hawliad RU024CDF

000024, mewn cyflwyniad ysgrifenedig gan gwnsler arweiniol ac iau a
J\IDUZ\GGZ\G \Q ZUHLGGLRO JDQ \U $LO DYU 7U\G\
*RUIITHQQDI \ GDWJDQLD G-Iunio fdD & yarfyH (gydh KZQ D!
rhannau ychwanegol neu ddiwygiedig mewn print trwm):

SThe contracholder is not required to pay rent in
respect of any day or part day during which the dwelling
is unfit for human habitatioaxcept where the landlord
has complied with requlation 6(1) [of the Fitness
Regulations], has _carried out _any necessary
investigatory or remedial work and the only reason
the property is treated as unfit for human habitation
under requlation 6(6) is becaube landlord has not
given the contractholder a copy of the ECR or
written notification of any investigatory or remedial
work as required by requlations 6(3), (4) (including as
substituted by requlation 7(5)) or (5) [of the Fitness

Regqulations]

1)) Fel arall, mae rheoliad 11 o'r Rheoliadau Atodol i'w ddarllen fel pe bai'n
cynnwys y geiriau canlynol sydd wedi'u tanlinellu:
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307.

308.

37KH F RpWeU 3t required to pay rent in
respect of any day or part day during which the dwelling
is unfit for human habitatioexcept when that would be
incompatible with the Convention rights of the
landlord ~

il )HO DUDOO GDWJDQLDG ERG DGUDQ RTU 'GHG(
$ 3 \U $LO DU 7U\G\GG <P\UUZU

V) JHO DUDOO JRUFK\P\Q V\1Q GDWJ\PKZ\VR UKHROLD

JRGG E\QQDJ VDIEZ\QW \U KDzZz0OzZ\U DfU FZQVOHU DU J
a oedd yn dal i siarad ar eu rhan wrth weithredu hefyd ar ran yr hawlwyr yn hawliad
PT-2024CDF000024) oedd na ddylid datrys na phenderfynu ar Fater 5 nes bod
canlyniad y gwrthhawliadau, yn enwedig ar fater ymgyfoethogi anghyfiawn, yn
K\WWVE\V 5RHGG K\Q HU JZDHWKDI \ IIDLWK PDLfU $LO D"
yn hawliad PT2024CDF-000024 oedd yn pwyso amfU PDWHU KZQ JDHO HL (
y gwrandawiad.

Dywed Paragraff 7(b) o Ateb yr Hawlwyr (yn hawliad -2024CDF000024) ar y
Materion A1P1 dyddiedig 22 Gorffennaf 2024 (ar 6l y gwrandawiad ai918
Gorffennaf 2024):

37KH &ODLPDQWY PDLQWDLQ WKHLU VXEPLVVLRQ V
July 2024, para 3) that the A1P1 issue (as opposed to the other
issues) should not be resolved without resolving the unjust
enrichment counterclaims. While the Court could find that there
is abreach of A1P1, it cannogjectthe A1P1 argument on the
assumption (as suggested by [defence counsel]) that the
landlords will be entitled to retain any rent paid. If the landlords
do have that remedy, it is a highly relevant factor and the
interference with A1P1 rights will be lesgr®us in those
circumstances (even allowing for the additional rent payable to
the DWP), and potentially easier to just¥yilson v First County
Trust Ltd (No 2J2004] 1 AC 81448]. If (which is not admitted)

the interference is found to be justified that assumption, and

it later transpires that the landlords are not entitled to retain rent
paid, the Court will have determined the A1P1 argument on a
IDOVH IDFWXDO SUHPLVH ~

(i) Safbwynt Gweinidogion Cymru ar Fater 5

3009.

310.

5RHGG *ZHLQLGRJLRQ &\PUX ZHGL KHULRfU KHU LU UK
7TU\G\GG <P\UUZU DYU KDZOZ\U RQG GLP RQG DU \ VDL
Fater 1B a methu hefyd yn eu Gwithwliadau (gweler paragra 1al142 above

1LG \Z2M1Q VIQGRG IHOO\ ERG \U KDzOz\U DU $LO DTU 7
pa mor gul yw safbwynt Llywodraeth Cymru, wrth beidio ag amddiffyn eu
deddfwriaeth yn ddiamod.
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311.

312.

313.

314.

315.

5RHGG *ZHLQLGRJLRQ &\PUX ZHGL JZDKDQLDHWKXTQ JC
torri amodau ac a oedd yn cael eu rhybuddio aradurd drwy beidio & chael rhent, a
landlordiaid na chawsant eu rhybuddio felly oherwydd na chafodd rhent ei atal i
ddechrau, ery gallai deiliaid contractau wedyn geisio ei adennill (safbwynt
*ZHLQLGRJILRQ &\PUX D Uhamliddaulyw Yodyafdeilidid covitrsaan

IHWKX PHZQ XQUK\Z \PJDLV RfU IDWK

JRGG E\QQDJ PDHYU GLIIN\Q\GGLRQ ZHGL OOZ\GGR DU )
beidio & phenderfynu ar y gwrtiawliadau ar hyn o bryd, ar gais ar y cyd yr holl bartion
ar wahan i Weinidogion Cymru.

Yn dibynnu ar ganlyniad y gwrthawliadau, felly (gan nad ydym yn rhagfynegi mewn
unrhyw fodd, fel y dywedasom ym mharag roedd yn ymddangos yn
ZUHLGGLRO ERG *2ZHLQLGRJLRQ &\PUX \Q LOGLRTU KI
ZUWKZ\QHEXTQ O0OZ\U JDQ GGDGOHXRQ D JO\ZVRP JDQ
GUDZ \Q IDWHU LYU OO\V EHQGHUI\QX DUQR

Ar sail ein penderfyniad ar Fater 1B, ac os bydd y diffynyddion mewn gwirionedd yn
llwyddo yn eu gwrthhawliadau, derbyniodd Gweinidogion Cymru i ddechrau y gallai

eu deddfwriaeth fod yn groes i hawliau A1P1 landlordiaid. Roeddent wedi cyflwyno

(ym mharagD | | RYfU 'DWJDQLDG 6HIN\OOID D RHGG \QJKOZF
dyddiedig 24 Mai 2024, ac yr oeddent yn cadw ato yn eu cyflwyniadau terfynol):

3«FRQVWUXLQJ WKH OHJLVODWLRQ VR WKDW ODQC
with providing accommodation for no return over a prolonged

period of time when contratiolders had not made any

complaint about a breach of regulation 6 and, indeed, might have

a financial inentive to refrain from making a complaint, would

disproportionately interfere with the A1P1 rights of landlords

whilst frustrating the underlying purpose of the legislation which

is to ensure that dwellings are free of hazards from defective

electrical nsWDOODWLRQV :KHUHDV WKH :HOVK OLQLVW
the legislation, read in light of the common law doctrine of unjust

enrichment, as (a) enabling contradiders to withhold rent in

order to incentivise landlords to comply with safety

requirements, but b} not entiting contraeholders to

reimbursement of rent actually paid during periods where the

only complaint about the dwelling relates to a failure to serve an

ECR, strikes a fair and proportionate balance between the Article

8 rights of contracholdHUVY DQG WKH $ 3 ULJKWV RI ODQGOR

$U {O GRVEDUWKXfU G\IDUQLDG GUDIIW IH ZQDHWK *Z
hon mewn cyflwyniad ysgrifenedig ar 14 Hydref 2024. Dywedasant fod y Datganiad
6HI\OOID ZHGLfL IIHLOLR SDQ QDG RHGG DZJU\P ERG
ConfensiwnacQDG RHGG ODWHU \Q UKDQ RYfU DFKRV HWR (.
a ddywedwyd ym mharagraff 24 y Datganiad Sefyllfa, nad ydynt yn dymuno ildio, ac

nad ydynt yn ildio, unrhyw achos o dorri A1P1, ni waeth beth yw ein penderfyniad ar

Fater 1B a beth bymag fo canlyniad y gwrtihawliadau. Roeddent yn cyfeirio at eu
cyflwyniadau ysgrifenedig, dyddiedig 15 Gorffennaf 2024 (cyn y gwrandawiad) a 25
Gorffennaf 2024 (ar 6l y gwrandawiad) yn y cyswllit hwn. Fodd bynnag, roedd eu
cyflwyniadau ysgrifenedig dyddiedith Gorffennaf 2024 yn seiliedig ar eu dadleuon
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DU J\IHU ODWHU % QDG \G\QW ZHGL 0O00z\GQdlke JDQ G
combined effect of regulation 6 and regulation 11 is to permit a coffiodabér to

withhold rentbut not to allow the contract holder to reclaim rent already paid,
QRWZLWKVWDQGLQJ D KLVWRULF BEINGDfH BZ\W® B LY RANI
ychwanegu). Roedd eu cyflwyniadau yn y gwrandawiad yn seiliedig ar yr un
gwahaniaeth. Roedd eu cyflwyniadau ysgrifenedig ar 25 Gorffennaf 2024 hefyd, gan
GGZHXG \P PKD thatalddntracholdér is exercising the right to withhold

UHQW XQGHU UHJXODWLRQ LYV OLNHO\ WR FRPH WR >
enabling and prompting any landlord to remedy the breach of regulation 6(3)
HISHGLWLRXVO\«”

316. Er ein bod yn derbyn nad yw Gweinidogion Cymru bellach yn dymuno ildio unrhyw
achos o dorri A1P1, ni chafodd y dadleuon a anfonwyd atom ar ran Gweinidogion
Cymru eu cyfeirio at yr amgylchiadau y maent bellach yn canfod eu hunain ynddynt,
sef bod deiliaid ycontractau wedi llwyddo gyda Mater 1B. Nid oeddent ychwaith yn
ystyried goblygiadau unrhyw lwyddiant yn y dyfodol y gallai deiliaid contractau ei gael
J\GD X -Ba&wiadaki. Roedd eu cyflwyniadau yn tybio y byddai deiliaid y
contractau yn methu ar FatHB ac ar eu gwrtthawliadau, ac ni chafodd paragraff 24
HX 'DWJDQLDG 6HI\OOID G\GGLHGLJ oDL HL G\QQX!
nid yw eu cyflwyniadau ar Fater 5 yn gyflawn ar hyn o bryd.

(i) Safbwynt y diffynyddion ar Fater 5

317. Gwrthododd y diffynyddion holl ddadleuon Mater 5 ar sail A1P1, ni waeth beth oedd
canlyniad y gwrthKDZOLDGDX D K\G \Q RHG SHWDL SHQGHUI\C
IHO V\GG ZHGLTL EHQGHUI\QX EHOGGEK W BROGICEFIHXW \
cael eu fedio yn eu gwrtkhawliadau.

Casgliad ar Fater 5

318 5RHGG GDGOHXRQ \U KROO EDUWWRQ DU )DWHU \Q O
XFKRG )H ZQDHWKRP ZUDQGRYTQ DVWXG DUQ\QW \Q \ JZ
\Q RIDOXV \ FN\IOZ\QLDGDX \WJULIHQHGLJ \ G\VWLROD
cyfeiriwyd ni atynt cyn, yn ystod ac ar 6l y gwrandawiad gan yr holl bartion. Byddem
wedi hoffi dod i gasgliad yn eu cylch, neu o leiaf wedi mynegi barn dros dro arnynt.

319. 5RHGG KzZ\UQLYU \P\UUDHWK JDQ \U $LO DU 7U\G\GG <
mabwysiadu eu dadleuon o sylwedd ar Fater 5 wedi amharu ar ddilyniant trefnus y
GDGOHXRQ DYfU G\ VWLRODHWK DU )DWHU 5RHGG \ SD
diffynyddion)yn glodwiw, wedi ceisio gosod eu hymatebion mewn trefn o dan bwysau
amser difrifol, ond roedd yr hawlwyr yn hawliad 2024CDF000024 yn
JZUWKZ\QHEX L QL \WWAULHG \ UKDQQDX K\QQ\ RTU \
gwrandawiad, ac yn gwrthwynebu peidio a@aX F\IOZ\QR UKDJRU R GGH?
K\PDWHE HX KXQDLQ HWR PHZQ \PDWHE LYfU \PDWHE

3200 ODH K\Q \Q DQIRGGKDRO RQG QL I\GGDL K\Q \QGGRTL
penderfynu ar Fater 5. O dan yr amgylchiadau, byddem wedi derbyn yr holl ddeunydd
hwyr a gyflwynwyd gan y diffynyddion a Gweinidogion Cymru, ac ni fyddem wedi
caniatau rhagor o gyftyniadau eto gan yr hawlwyr yn hawliad 024 CDF000024.
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321.

322.

Ond rydym wedi penderfynu ei bod, am resymau eraill, yn rhy gynnar i ni ddod i
benderfyniad neu hyd yn oed fynegi barn dros dro ar Fater 5.

Mae Gweinidogion Cymru, sydd & diddordeb penodol ym Mater 5 oherwydd mai eu
deddfwriaeth hwy sydd o dan sylw, wedi cyflwyno eu dadleuon, fel y dywedasom, ar

\ VDLO \ G\ODLTU GLIINQ\GGLRQ | HankadaD. BoddbkhHdd, % DF
P DH YU ya@didd Wedi llwyddo gyda Mater 1B. Os bydd y diffynyddion hefyd yn
O0Z\GGR J\G-bdfjvKaddw, Woadd Gweinidogion Cymru yn eu Datganiad
6HIN\OOID \Q GHUE\Q \ JDOODLYU GGHGGIZULDHWK IRG \
landlordiaid, ond nid pa ganliadau ddylai ddilyn, boed hynny drwy ddatganiad gan y

llys, neu drwy sGGHGGIZULDHWK ZHGLYL KDGGDVX :HGL K\C
consesiwn yn 6l, ond nid ydynt wedi cwblhau eu dadleuon (gweler pargiéjf

[ abovd. ODHYU GLIIN\Q\GGLRQ \Q \ F\IDPVHU \Q GDGODX E

323.

324.

325.

326.

327.

Gweinidogion Cymru yn anghywir, ac er bod y diffynyddion wedi llwyddo ar Fater 1B,

DX ERG \Q JREHLWKLR KOZ\GIAR5 DVG DJXGCI YANMKGDUSDU
amheuaeth yn eu @h yn mynd yn groes i hawliau A1P1 landlordiaid ac nid oes sail
J\IUHLWKLRO LYfZ GDUOOHQ L ODZU QD FK\WXQR DJ XQU
JDQ \U KDD®RZOHJDO EDVLV WR UHDG WKHP GRZQ RU DF
suggested remedial skeV- SDUDJUDII RTX F\IOZ\QLDG \VJULI]
dyddiedig 24 Gorffennaf 2024).

5\G\P \Q F\WXQR kYU KDzZzOzZ\U DYU $LO DTU 7U\G\GG <|
penderfynu ar Fater 5 ar sail rhagdybiaeth ynghylch canlyniad y -dpawfiadau
(paragraff308 above

1L ZHOZQ XQUK\Z IXGG DF DQIDQWDLV ERVLEO VV\OZHG!
bresennol o feddwl, pan gall cymaint ddibynnu ar ganlyniad y ghatiiadau.

&UHGZQ PDLYfU XQLJ JDP SULRGRO \Z JDGDHO LYfU SHQ!
pan fydd canlyniady gwrtK DZOLDGDX ZHGLYL EHQQX 5\G\P KHI\G
DQIJK\WXQGHE \QJK\OFK ITHLWKLDXfU DFKRV SDUKDXV V
ers y gwandawiad, hyd at a chan gynnwys llythyr gan y cyfreithwyr at yr hawlwyr yn

hawliad PF2024CDF DU $LO DTU 7U\G\GG <P\UUZU G\GGL|
Rydym hefyd o dan anfantais am nad oes gennym ddadl lawn gan Weinidogion Cymru
ynghylch holl ganlyniadu posibl y gwrtkhawliadau.

ODH ODWHU \Q JRI\Q DP EHQGHUI\QLDG V\YQ \PZQHXG
F\IOZ\QLDGDX F\IUHLWKLRO \Q DQJK\IODZQ KHE Z\ERG
gwybod y ffeithiau perthnasol tan ar 61 penderfyniad ar y giathliadau.

Felly, nid ydym yn dweud dim mwy am Fater 5 ac nid ydym yn gwneud penderfyniad
yn ei gylch.



