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Introduction 
 
The Supreme Court judgment in the case of Rock 
Advertising Ltd v MWB Business Exchange 
Centres Ltd

1
 handed down in May 2018 

considered two fundamental issues in the law of 
contract: 
 
(a) Whether a contractual term providing that an 

agreement cannot be varied except in writing 
(a “No Oral Modification clause” or “NOM 
clause”) is legally effective; and 
 

(b) Whether an agreement to vary a contract to 
pay money by substituting an obligation to pay 
less money, is supported by consideration 
(which is necessary to make an agreement 
enforceable). 

 
Background 
 
MWB Business Exchange Centres Ltd (“MWB”) 
operates serviced offices in London. On 1 
November 2011, Rock Advertising Ltd entered into 
a contractual licence with MWB to occupy office 
space at Marble Arch Tower. The licence fee was 
£3,500 per month (+ VAT) for the first 3 months 
and £4,333.34 (+ VAT) for the remaining 9 months 
of the 12 month licence. 
 
Clause 7.6 of their licence agreement provided 
that “All variations to this Licence must be agreed, 
set out in writing and signed on behalf of both 
parties before they take effect”. Such a NOM 
clause is commonly found in commercial 
contracts. 
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Rock Advertising struggled to meet its financial 
commitments to MWB and by 27 February 2012, 
Rock Advertising had accumulated arrears of 
licence fees and other charges of more than 
£12,000. Rock Advertising’s sole director, Mr 
Idehen, proposed a revised schedule of payments 
to a credit controller of MWB, Ms Evans, the effect 
of which was to defer part of some of the 
payments and spread the accumulated arrears 
over the remainder of the licence term. Taking into 
account the implicit interest cost of the deferral, 
this new arrangement would be worth slightly less 
to MWB.  
 
During a subsequent telephone conversation, Mr 
Idehen contended that Ms Evans had agreed to 
vary the licence, which she denied. Ms Evans 
proceeded to treat the revised payment plan 
merely as a proposal and presented it to her boss 
who rejected it. MWB locked Rock Advertising out 
of the premises due to its failure to settle the 
arrears and gave notice purporting to terminate 
the licence with effect from 4 May 2012, suing for 
the arrears. Rock Advertising counterclaimed 
damages for wrongful exclusion from the 
premises. The central issue in the claim and 
counterclaim was whether the oral variation to the 
licence was effective in law. 
 
The decisions of the Courts  
 
At first instance Judge Moloney QC held that an 
oral agreement had been made to vary the licence 
in accordance with the revised schedule and that 
the variation was supported by consideration 
because it brought practical advantages to MWB; 
however, the variation was ineffective because it 
was not recorded in writing as required under the 
licence. 
 

Oral variations to a contract: are they binding? 
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In June 2016, the Court of Appeal overturned this 
decision: it agreed that the variation was 
supported by consideration but held that the oral 
agreement to revise the schedule of payments 
also amounted to an agreement to dispose with 
the requirement for it to be in writing under the 
licence. 
 
The Supreme Court held that “the law should and 
does give effect to a contractual provision 
requiring specified formalities to be observed for a 
variation”

2
. 

 
In his judgment, Lord Sumption held that “party 
autonomy” operates only up to the point when a 
contract is made, and thereafter only to the extent 
that the contract allows. Parties must be able to 
bind themselves as to the form of any variation, as 
they did in this case. Lord Briggs, in his judgment, 
stated that parties’ agreement to a NOM clause 
should prevail only until the parties agree to do 
away with it (or it can be strictly necessarily 
implied). That, he said, “fully reflects the autonomy 
of parties to bind themselves as to their future 
conduct, while preserving their autonomy to agree 
to release themselves from that inhibition”

3
 (unless 

of course there is an applicable statute which 
requires particular formalities to be complied with, 
such as contracts for the sale of land). 
 
There are legitimate commercial reasons to 
include a NOM clause in a contract, not least: 

 
(a) It prevents attempts to undermine written 

contracts by informal means; 
 

(b) In circumstances where oral discussions can 
easily give rise to misunderstandings it avoids 
disputes about whether a variation was 
intended and its terms; and 
 

(c) A level of formality in recording variations 
makes it easier for companies to police 
internal rules restricting the authority to agree 
them. 

 
Lord Sumption considered that there was no 
conceptual inconsistency between a general rule 
allowing contracts to be made informally and a 
specific rule that effect will be given to a contract 
requiring writing for a variation. Parties of course 
also have the freedom to “unbind” themselves as 
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to their future conduct by way of a compliant 
written variation, which would include agreeing to 
remove a NOM clause. 
 
Interestingly, Lord Briggs acknowledged that 
parties could agree to remove a NOM clause 
orally

4
 (but on the facts of this case that point did 

not arise and indeed he noted it would be unlikely 
to, given that once parties focus in on the obstacle 
presented by a NOM clause, they would almost 
certainly remove it by written variation). 
 
Parties who have included a NOM clause in their 
agreements agree not that variations agreed orally 
are forbidden, but that they will be invalid. The 
enforcement of a NOM clause carries with it the 
risk that a party may act on the contract as varied 
and then find itself unable to enforce it. The 
safeguard against injustice lies in the various 
doctrines of estoppel which, although not explored 
in detail in this briefing, Lord Sumption observed 
“cannot be so broad as to destroy the whole 
advantage of certainty for which the parties 
stipulated when they agreed upon terms including 
the [NOM] clause”

5
. Lord Sumption therefore 

concluded that the oral variation in this case was 
invalid for want of the writing and signature 
prescribed by clause 7.6 of the licence. 
 
As such it was not necessary for the Supreme 
Court to consider further the issue of 
consideration, which Lord Sumption observed was 
difficult. Noting that the consideration MWB had 
received for accepting a less advantageous 
payment schedule was “expectations of practical 
value”

6
 ie. payments were more likely to be made 

and MWB would be less likely to have the 
premises left vacant while it searched for a new 
licensee, he recognised that  “practical expectation 
of benefit” has been held previously not to 
constitute good consideration

7
. Any decision on 

this issue was, he considered, “ripe for re-
examination”. 
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7
 Foakes v Beer (1884) 9 App Cas 605 
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