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Introduction 
 
The Court of Appeal’s recent judgment in 
Singularis Holdings Ltd (In Official Liquidation) v 
Daiwa Capital Markets Europe Ltd [2018] EWCA 
Civ 84, upheld a bank’s liability in negligence to its 
customer for authorising fraudulent payments out 
of its account where it was the company’s sole 
shareholder and board member who directed the 
bank to make the payments. In this briefing, we 
explore the question of when a bank will be liable 
for acting on instructions from an individual who is 
authorised to give such instructions in relation to a 
company account. 
 
Background 
 
Cayman-incorporated Singularis Holdings Limited 
(“Singularis”) was set up to manage the personal 
assets of Mr Maan Al Sanea, its sole owner. Mr Al 
Sanea sat on Singularis’ board along with a 
number of others but he had “the dominant 
influence” over its affairs. Singularis had an 
account with Daiwa Capital Markets Europe Ltd 
(“Daiwa”), the London subsidiary of a Japanese 
investment bank and brokerage company. Daiwa 
had an existing banking relationship with a 
company in the Saad group, a Saudi Arabian 
conglomerate owned by Mr Al Sanea.  
 
A combination of events in 2009 – a sudden and 
significant disposal of shares in HSBC and JP 
Morgan by Singularis; the default by the Al Gosaibi 
family (of which Mr Al Sanea’s wife was part) on a 
$1bn debt; the freezing of Mr Al Sanea’s assets in 
Saudi Arabia; and the Saad group’s seeking to  

 
 
 
 
restructure its loans – led Daiwa to unwind its 
position with Singularis and sell the shares it held 
as collateral. On completion of the share sales, 
and repayment of its liabilities to Daiwa, some 
$204 million remained in Singularis’ account with 
Daiwa.  
 
In June and July 2009, Mr Al Sanea instructed 
Daiwa to pay funds from Singularis’ account to 
three companies within the Saad group. Eight 
transactions, ranging from $1m to $180m, reduced 
the balance of the account to zero. Mr Al Sanea 
directed the payments, but Daiwa authorised 
them. 
 
The liquidators of Singularis brought an action 
against Daiwa for breach of its duty of care to 
Singularis in permitting the payments to be made. 
The Court was tasked with considering whether: 
 
a) Mr Al Sanea acted in breach of fiduciary duty 

by instructing Daiwa to make the payments to 
3rd parties and, if so, whether Daiwa’s 
employees dishonestly assisted that breach; 
 

b) Daiwa acted negligently and in breach of 
contract in relying on the duty owed by a bank 
to its customers and, if so, whether Daiwa has 
any defence; and 
 

c) If no defence avails Daiwa, whether a 
deduction should be made on account of   
Singularis’ contributory negligence. 

 
 
 

Banks’ liability for breach of duty to prevent 
fraudulent transactions – the legal position 
clarified 
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Daiwa’s liability – the first instance decision 
 
At first instance1 the Court held that the payments 
were a misappropriation of Singularis’ assets, 
which Mr Al Sanea as the sole shareholder could 
not ratify and prevent from being a breach of 
fiduciary duty because they were made at a time 
when he knew Singularis was on the verge of 
insolvency. 
 
The Court rejected Singularis’ case that the bank 
employees had dishonestly authorised the 
payments, but held that Daiwa did owe a duty of 
care to Singularis and in reaching this conclusion 
considered it irrelevant that only Singularis’ 
creditors, who were not owed a duty, suffered a 
loss, because the claim was brought by the 
company and there was no principle of law 
requiring a Court to consider what a claimant will 
do with the money if its claim succeeds. 
 
Further, the Judge rejected Daiwa’s argument that 
Mr Al Sanea’s fraudulent actions should be 
attributed to Singularis because: 
 
a) There is no principle of law that, where a 

company is suing a 3rd party for breach of 
duty, the fraudulent conduct of a director is to 
be attributed to the company if it is a one-man 
company; 
 

b) If, in the context of a claim by a company 
against a bank for breach of duty, the 
director’s fraud could be attributed to the 
company to defeat the claim, this would strip 
the duty of its value; and 
 

c) In any event, Singularis was not a one-man 
company as it had other directors.  

 
Having found that Daiwa owed such a duty of care 
to Singularis, the Judge had no hesitation in 
finding that it had breached it by making the 
payments without proper inquiries, having 
considered the following factors: 
 
a) Daiwa was not operating a current account 

with thousands of instructions each week, it 
was not therefore impractical for it to look at 
the payment instructions in relation to the 
account in question – it was highly unusual for 
funds to be paid into a 3rd party account; 
 

                                                 
1 Singularis Holdings Ltd (In Official Liquidation) v Daiwa Capital 
Markets Europe Ltd [2017] EWHC 257 (Ch) 

b) Daiwa’s senior management knew that Mr Al 
Sanea and the Saad group were in serious 
financial difficulties; 

 
c) Daiwa was aware that Singularis was 

dependent on Mr Al Sanea for its funds; 
 

d) The explanations supposedly justifying the 
payments and behaviour of those involved 
should have raised alarm; and  
 

e) There was a serious discrepancy between the 
ease with which the eventually disputed 
payments were ‘waved through’ and the 
extensive discussions that surrounded any 
other payments.  

 
As regards the defences advanced by Daiwa: 
 
a) The “illegality defence” failed because Mr Al 

Sanea’s conduct could not be attributed to the 
company; 
 

b) Each of the stages in the test in Patel v Mirza2 
also pointed in favour of rejecting the illegality 
defence. The purposes of the prohibitions on 
directors’ fraud and breaches of fiduciary duty 
would not be enhanced by allowing Singularis’ 
claim, but denying the claim would have a 
material negative impact on the growing 
reliance on banks to help reduce financial 
crime and would also be a disproportionate 
response to any wrongdoing by Singularis’; 
 

c) Daiwa’s claim that it had an equal and 
opposite claim for the tort of deceit was 
rejected – Daiwa breached its duty and it was 
that breach, rather than Mr Al Sanea’s 
misrepresentations, that caused Daiwa to be 
expose to the claim for the company’s losses; 
 

d) The defence that, had Daiwa insisted on the 
money being paid into one of Singularis’ own 
accounts, Mr Al Sanea would have found 
another way to misappropriate it, was rejected 
on the facts; 
 

e) The exclusion clause in Daiwa’s terms of 
business failed to assist because the terms 
had not been sent to Singularis. 
 

Daiwa was therefore held liable at first instance to 
Singularis in negligence and for breach of contract 
in the sum of $203,741,900 (which was reduced 

                                                 
2 [2016] UKSC 42 
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by 25% to take account of contributory negligence 
by Singularis).  
 
Daiwa’s liability - the Court of Appeal decision 
 
Against this background, Daiwa raised the 
following grounds of appeal, heard in February: 
 
a) The knowledge of Mr Al Sanea ought to have 

been attributed to Singularis and therefore 
Daiwa’s duty of care did not arise because it 
could not be expected to protect Singularis 
from a fraud of which it had knowledge; 
 

b) Singularis’ claim was precluded by an illegality 
defence applying the three-tier test established 
in the Supreme Court case of Patel v Mirza; 
 

c) Singularis’ claim is defeated by lack of 
causation, because the company was not 
relying on Daiwa’s performance of its duty; 
 

d) Singularis’ claim was defeated by an equal 
and opposite claim by Daiwa for the tort of 
deceit; 
 

e) Daiwa’s duty did not extend to protecting the 
interests of Singularis’ creditors and that, in 
circumstances where the only persons who 
suffered losses were creditors, for whose 
exclusive benefit the claim was brought, no 
claim lay against Daiwa; 
 

f) Alternatively, if Daiwa was liable, the 
Singularis’ damages ought to have been  
reduced by between 80% and 100%. 

 
The Court of Appeal dismissed the appeal. It 
endorsed the Judge’s conclusions at first instance 
and held that a “one-man company” is “a company 
which, whether there was one or more than one 
controller, there were no innocent directors or 
shareholders”3 and he could not make any 
“findings either way that [the other directors] were 
complicit in the misappropriation of the money – 
there is no reason why they should have been”.  
 
Even if Singularis was a one-man company, none 
of the other directors were found to have been 
recklessly indifferent and Daiwa failed to show that 
the other directors played no role in Singularis’ 
management. Context is always important – 
Singularis was not created to perpetrate fraud but 
to carry out substantial, legitimate transactions – it 

                                                 
3 Bilta (UK) Ltd (in liquidation) v Nazir (No 2) [2016] AC 1 

had a large and genuine business which it carried 
out for a number of years before the events in 
question. 
 
Singularis had a functioning and innocent board 
and it would have been wrong to attribute Mr Al 
Sanea’s conduct and knowledge to Singularis in 
the circumstances so as to bar Singularis’ claim on 
grounds of illegality.   
 
Although there was therefore no need to continue 
to consider the test in Patel v Mirza, the judge did 
so briefly, and endorsed the Judge’s view at first 
instance that Singularis’ claim would not be barred 
by an illegality defence. 
 
Even if Mr Al Sanea’s fraud were to be attributed 
to Singularis, the Judge held that he would still 
have rejected Daiwa’s causation argument and 
Daiwa’s claim for tort of deceit and endorsed the 
view that the duty applied even where only the 
creditors of a company stood to benefit (for 
reasons outside the scope of this briefing). He also 
considered the rate of contributory negligence 
applied to be reasonable. 
  
Concluding thoughts 
 
A bank’s culpability in relation to fraudulent 
transactions effected by an individual with 
authority within a company will depend on the 
specific facts and circumstances of each case.  
 
The duty of care can be expected to affect 
institutions which hold funds for customers and 
make payments on demand where they are not 
approving thousands of payment requests a week; 
and the institution or its members have knowledge 
of facts that make a payment request suspicious. 
 
In such circumstances, the knowledge of the 
individual making the request is not necessarily 
attributable to the company, so the bank may not 
be able to rely upon an illegality defence to defeat 
a claim.  
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